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THE LATE RIGHT HON. SIR JOHN A. MACDONALD. 


By J. A. CuisHotm, LL.B. 


T Ottawa, on the sixth day of June, 
1891, Sir John Macdonald, the 
greatest Canadian of the age, closed his re- 
markable career. On the evening of May 
29th the members of the Dominion House of 
Commons were engaged in a fierce debate, 
when it became the painful duty of Sir 
Hector Langevin to announce to the House 
that the Premier had been stricken by 
paralysis, and that his medical attendant ex- 
pected his death hourly. The voice of party 
strife was at once hushed, and the House 
adjourned for some days. But the heroic 
man fought death bravely, and the struggle 
continued for more than a week. Each day 
brought the news to his sorrowing country- 
men that the Premier, although still alive, 
was getting weaker. Finally, on the evening 
of the 6th of June, the most distinguished 
of Canadian and one of the most distin- 
guished of contemporary statesmen passed 
quietly away. 

To write the history of Sir John Mac- 
donald is to write the history of Canada 
for the long period of his service as a public 
man; and the history of Canada for the last 
forty-seven years has been too eventful to be 
disposed of in a magazine article. Nothing, 
therefore, is attempted in this sketch heyond 
giving the barest outlines of a life which has 
been phenomenal in its rapid and continual 
success 

John Alexander Macdonald, the son of 
Hugh Macdonald and Helen Shaw, was 
born in Glasgow on the 11th day of January, 
1815. The family emigrated in 1820, and 
settled at Kingston, Ontario, at that time the 

45 





chief centre of the Scottish population of 
Upper Canada. The future Premier was 
placed in the Royal Grammar School under 
the tuition of Dr. Wilson, an Oxford man; 
and he soon gave token of the splendid 
talents which later in life displayed them- 
selves in his country’s service. He had an 
excellent memory, and a special aptitude for 
mathematics; and it is said that when the 
head-master was showing off his pupils to visit- 
ors, he always called upon young Macdonald. 
In his sixteenth year the young man entered 
the law office of George Mackenzie, a lead- 
ing barrister, and he was called to the bar of 
Upper Canada in 1836. He soon became 
prominent in his profession. Two years 
after his admission Von Schultz, a Polish 
adventurer, who led a band of raiders from 
the United States into Canada, was captured 
and put on his trial. Mr. Macdonald de- 
fended him with great ability, though unsuc- 
cessfully, and a Montreal paper describing 
the event said the young lawyer would soon 
be one of the first men in Canada. 

Five years later, in 1844, he turned his 
steps to the sphere in which he was after- 
wards to shine so brilliantly. A general 
election was pending, and he contested 
Kingston in the Conservative interest. He 
was returned, and during the next few years 
he showed such wisdom and moderation in 
his treatment of public questions that in 
1847 he was asked to take the portfolio of 
Receiver-General in the Sherwood-Daly ad- 
ministration. He accepted, and soon ex- 
changed his post for the Crown Lands. His 
party, however, was growing weak; and 
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when the House was dissolved and a general 
election held in 1848, the Conservative min- 
istry was defeated. The Cabinet resigned, 
and Mr. Macdonald went into opposition 
under the leadership of Sir Allan McNab. 
The sessions of ’52 and ’53 were held at 
Quebec. The Hincks ministry, although 
Liberal, was opposed by George Brown and 
the extremists associated with him, as well as 
by the Conservatives under McNab. The 
result was the defeat of the Government in 
1854. The Conservatives were not pre- 
pared to form a government, and a coalition 
ministry was therefore formed, with Mr. 
Macdonald as attorney-general for Upper 
Canada. The coalition was distasteful to 
the extreme Liberals and the ultra-Tories, but 
it had the support of the moderate men of both 
parties, as parties previously existed. It was 
thus the Liberal-Conservative party was 
formed. During his tenure of office the 
young attorney-general grappled with and 
settled the questions of the Clergy Reserves 
and Seignorial Tenure. Sir Allan McNab 
retired from the leadership in 1856, and Mr. 
Macdonald became leader in the House of 


Assembly, Sir E. P. Tache becoming 
Premier and leader in the Council. The 


ministry was defeated in the first session 
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after the reconstruction on the question of | 


the selection of Ottawa as the seat of govern- 
ment. George Brown was called upon to 
form a cabinet, but failed; and the Governor 
refused a dissolution. Mr. Macdonald was 
then again called to office,and Mr. Cartier 
became Premier. 

The session of 1861 opened at Quebec. 
George Brown advocated the right of Ontario 
His fierce at- 
tacks on the French people did much to 


to increased representation. 





create a feeling of hostility between the two | 


provinces of Canada; while Mr. Macdonald 
on the other hand employed his singular tact 
to allay this feeling. His ambition to 
make Canada a happy and united country 
under British connection; and the follow- 
ing extract from a speech which he de- 


was 


that actuated him throughout his whole 
career : — 


“T hope that for ages, forever, Canada may 
remain united with the mother country; we are 
fast ceasing to be a dependency, and assum- 
ing the position of an ally of Great Britain. 
England will be the centre, surrounded and sus- 
tained by an alliance, not merely with Canada, 
but Australia and all her other possessions. There 
will thus be formed a vast confederation of free- 
men, the greatest confederacy of civilized and 
intelligent men that ever had an existence on the 
face of the globe.” 


In 1862 the Government was defeated on 
the Militia Bill; and for two years its mem- 
bers remained in opposition, after which they 
were restored to power. About this time the 
Charlottetown convention took place, and was 
followed by the Quebec conference, where the 
question of the union of the Upper and Lower 
Provinces was considered. In 1865 a co 
alition was formed between Macdonald and 
Brown to bring about the union, and reso 
lutions accordingly submitted to the House. 
Mr. Macdonald’s speech on the union was an 
able and comprehensive presentation of the 
case, and the measure was carried through 
the legislature. 

The Dominion of Canada, comprising the 
Provinces of Ontario, Quebec, Nova Scotia, 
and New Brunswick, was established on 
the 1st of July, 1867. Mr. Macdonald, who 
did more than any other man to consummate 
the scheme of union, was made Knight 
Commander of the Bath for his eminent 
services by the Queen. He was also selected 
as first Premier of the new Dominion, and 
accepted the portfolio of Minister of Justice. 
His greatest work, however, was not com- 
pleted. The four large provincés were united, 
but a large amount of legislation was now 
necessary in the way of organizing the various 
public services, and Sir John Macdonald 
proved equal to the demand. In the course 
of afew years the Northwest Territory was 
purchased from the Hudson Bay Company, 
and the Provinces of British Columbia and 


livered at the time epitomizes the sentiment ; Prince Edward Island joined the union. 
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Sir John Macdonald was appointed, in 1871, 
one of the British Joint High Commissioners 
to act for the settlement of certain disputes be- 
tween the United States and Great Britain. 
The result of the conference was the treaty 
of Washington. The debate on the treaty in 
the House of Commons was vehement, and 
the treaty was violently criticised ; but finally, 
after Sir John Macdonald had delivered what 
remains perhaps as his greatest speech, the 
treaty was adopted by a majority of 66. 
Soon after this the Government entered into 
negotiations for building a trans-continental 
railway ; but it was defeated in 1873, and gave 
way to a Liberal administration. Sir John 
Macdonald was anxious to retire from the 
party leadership; but his party insisted upon 
retaining him, and he accordingly consented 
to act as leader of the opposition. With his 
keen apprehension of what the country 
wanted, he inaugurated the National Policy, 
a policy of protection to native industries ; 
and when the general elections of 1878 took 
place, he fairly swept the country. Heagain 
became Premier of Canada. A protective 
tariff was at once adopted with satisfactory 
results, and the construction of the Canadian 
Pacific Railway begun. In 1882 the Govern- 
ment appealed to the country, and came back 
with a large majority, and five years later 
another general election took place with a 
similar result. 

A few years ago the Liberals adopted a 
policy of unrestricted reciprocity with the 
United States. Sir John Macdonald opposed 
the policy which appeared to him to be anti- 
Canadian and anti-British, and he gave 
the people of Canada an opportunity of 
pronouncing upon it by dissolving the 
House early in the present year. In his 
eloquent address to the Canadian people 
in which he outlined the issue, he used the 
following language, which considered in the 
light of subsequent events seems prophetic : 

“As for myself, my course is clear. A British 
subject I was born, a British subject I will die. 
With my utmost effort, with my latest breath, will I 
oppose the ‘ veiled treason’ which attempts by sor- 


: ; 
| 
| 
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did means and mercenary proffers to lure our peo- 
ple from their allegiance. During my long public 
service of nearly half a century, I have been true 
to my country and its best interests, and I appeal 
with equal confidence to the men who have trusted 
me in the past and to the young hope of the 
country, with whom rest its destinies for the fu- 
ture, to give me their united and strenuous aid in 
this my last effort for the unity of the Empire and 
the preservation of our commercial and political 
freedom.” 


The result of the election was a majority of 
nearly thirty for the Government. 

In 1872 he was nominated a member of 
Her Majesty’s Most Honorable Privy Coun- 
cil.—a distinction enjoyed by no other colo- 
nial statesman, — and in 1884 he was created 
a G.C.B. 

Such, in brief, are some of the more no- 
table political events of this great man’s fruit- 
ful life. His name is associated with every 
great public measure enacted in Canada for 
over forty years. Besides his numerous 
political distinctions, he received various 
degrees from the universities, among others 
the degree of D.C.L. from Cambridge in 1865. 
He married in early life Miss Clark, who 
died in 1856, by whom he had one son Hugh 
J. Macdonald, M. P. for Winnipeg. In 
1867 he married Miss Bernard, the present 
Lady Macdonald, a woman of rare intel- 
lectual and social gifts.! 

It has been said that it is too soon to pro- 
nounce judgment upon the life and work of 
Sir John Macdonald. It is not too soon to 
proclaim his greatness and popularity, for 
abundant evidence of these is at hand. The 
emigrant boy who left Glasgow at the age 
of five years died the other day the Premier 
of a united Canada, and the greatest, most 
powerful, and most popular colonial subject 
of the British Queen. We may be curious 
to know the secret of his wonderful success 
as a statesman, and perhaps it is too soon 
to determine that matter. In Canada there 


1 Since the above article was written, Lady Macdonald 
was raised to the peerage by Her Majesty the Queen, with 
the title Baroness Macdonald of Earnscliffe. 
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have been greater orators than Sir John Mac- 
donald, greater masters of the details of 
public measures; but to no other has the 
prophet’s clearness of vision been vouchsafed 
in the same degree. His opponents admit 
his patriotic devotion to his country. He was 
essentially Canadian. His ambition was to 
create a powerful and prosperous self-govern- 
ing British colony on the northern half of the 


OLD LAW AND 


By NATHAN 


N the City by the Golden Gate there is to 
be found a Law Library which at various 
times has had the benefit of the supervision 
of men of more than ordinary scholarship 
and of real antiquarian tastes. The result is 
seen not only in the miscellaneous collection, 
but also in the law books themselves. Per- 
haps there is nothing so extraordinarily rare 
in some of them, yet those interested in 
legal lore of the days gone by or of distant 
regions, who delve among the volumes on 
the crowded shelves, may run across many 
a suggestive relic of the legal controversies 
of past centuries. What strikes one most 
strangely is the orderly alphabetical arrange- 
ment of the law, like that of the modern 
encyclopzedia, in some of the works antedat- 
ing not only Blackstone, but also Sir Matthew 
Hale and Sir Francis Bacon. Way back be- 
fore the days of the supposed Shakspeare 
whose name is spelled in sixty-one different 
ways, but who is not yet quite ciphered out 
into another commanding personality, that of 
the Lord Chancellor just named, who took all 
knowledge for his province ~ came forth Fitz- 
herbert’s Abridgment, in which topic after 
topic, according to the place of its name in the 
alphabet, is treated in the law-jargon of the 
time; and it is surprising to see how many 
of these subjects survive to-day. This, and 
Rolle’s like but later Abridgment are perhaps 








continent, and that ambition was amply grat- 
ified. The historian of the future, removed 
from the events of Sir John Macdonald’s 
life, may be able to see more clearly the rea- 
sons why his career has been so successful, 
so fruitful in great things accomplished ; we 
who have been witnesses of that success feel 
safe in affirming that one reason was that 
he loved his country and served it well. 


ODD COOKERY. 
NEWMARK. 


the bulkiest volumes in the library ; and it is 
natural to contrast them with Brooke’s “ New 
Cases,” that pocket volume which shows that 
the idea of convenient little books for the 
profession existed already in that early time. 

This smallest of books consists of selec- 
tions from Brooke’s Abridgment, which 
came out about half a century after Fitz- 
herbert’s, and with it digested the learning 
of the Year Books, so well known as quite 
the earliest of our reports. Then it is rather 
startling to find in this place a translation of 
the famous work of Maimonides, who flour- 
ished in the Golden Age of Hebrew liter- 
ature, when the Moors ruled Spain, and 
whose clear explanations of the Mosaic laws 
make the reading of Deuteronomy much less 
dry and bewildering. Still stranger is it to 
chance to open a volume every other page of 
which is filled with singular characters look- 
ing much like a chain of circles or series of 
loops strung across a line, and find from the 
translation from the Burmese set opposite that 
these are the celebrated Brahminical Laws of 
Menu, here spelled “ Menoo”’ and more prop- 
erly called “ Manu,” into which we may dip 
for the most peculiar regulations. A reading 
of Rudyard Kipling’s lantern-flash stories and 
of Edwin Arnold’s Oriental poems may pre- 
pare us for these minute references to rigid 
castes; but what surprises one is to find the 
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particularity with which laws are laid down for | 


the regulation of property rights, marital rela- 
tions, etc. 
system as one of our modern codes or trea- 
tises; and still the many instances covered 
without much regard to logical arrangement 
are no more specific in their detail than 
many of the English or criminal statutes. 
But of course really to understand such a 
work we must have a firm grasp of the 
entire social and political features of the 
region. 

Perhaps the oddest discovery of all might 
be made on opening a book placed among the 
statutes and labelled “ Loan Societies, etc.” 
and lighting upon various “ Receipts,” making 
up a mass of “ Advice on Cooking.” How 
came these culinary suggestions, with the 
popular designation for “recipes,” into such 
strange company? The solution appears on 
turning over the other pages of the book. We 
find that a number of pamphlets have been 
bound together, and that they include an en- 
actment for the relief of the poor in Ireland, 
and a statute for the regulation of charitable 
loan societies, both passed before 1845; and 
naturally related to these is a pamphlet giving 
“Cheap Receipts and Hints on Cookery for 
Distribution amongst the Irish Peasantry in 
1847,” and explaining that much suffering 
may also be relieved by the introduction of 
unknown dishes and directions for the prep- 
aration of others. Some of these sugges- 
tions and directions are quite interesting 
even to those who know little of the house- 
wife’s modes of management, and many are 
gravely comical. For instance, we are told 
that the “first point to be attended to in 
cookery is cleanliness ; —the hands of the 
cook, in particular, should be always clean, — 
that is, washed every time after doing any 
kind of work which has soiled them, before 
proceeding to cook. She should be careful 
in having her hair neatly fastened up, so 
that no loose hairs may drop into the dishes, 
and also that she has no pins about her, 
which might be exceedingly dangerous if 
The 


There is, of course, not so much 


they fell, unawares, into the food.” 





effect of stray hair-pins upon the appetite, 
which might so appropriately have been 
touched upon in such a connection, is not 
even mentioned. We learn that meat should 
be wiped daily with a cloth in damp weather, 
to ward off the effects of a moist thick atmos- 
phere ; that musty meat may be completely 
restored by washing it in camomile tea; 
and that vegetables begin to ferment very 
soon after being taken from the ground, 
and so should be placed in a perfectly dry 
and cool situation, but not exposed to cur 
rents of wind, all of which may be interest- 
ing information to domestic-minded members 
of the profession, who care about the controi 
of the kitchen. Culinary experts may also 
be interested in the recommendation of 
Indian corn, which, it appears, had never 
before that date been extensively used in 
Ireland, on account of the almost total igno- 
rance of the people as to the mode of pre- 
paring it for human food. But now none 
need feel amazed on beholding maize, but 
can learn that men “ will endure more, work 
longer, and enjoy better health on this food 
than on any other that can be bought for 
the same money.” Americans have often 
been charged with the possession of dyspep- 
tic tendencies, but we are here told that 
Indian corn is “excellent in all disorders aris- 
ing from bad digestion.” Passing by such 
prosaic “receipts” as those pertaining to 
rice, oatmeal, barley, and rye, and the depart- 
ment of soups, we find the advicé winding 
up with directions for boiling tripe or salt 
fish, and preparing peas pudding and peas 
flour pudding, chopped cabbage and mint, 
and fry of spinach and onions; the whole 
ending with a tailpiece representing a 
fountain spouting from a vase in the midst 
of a mass of oriental tracery, in the highest 
style of the art of the period. Altogether, 
amid these arid statutes, this advice on 
cookery is a real culinary oasis in the desert 
of legal phraseology; and it seems quite 
appropriate that the welcome waters should 
be represented as appearing in such peculiar 
surroundings. 








ATS are not of any very great import- 

ance in the eye of the law in this part 
of the nineteenth century. In studying legal 
history we find, about the beginning of the 
tenth century, Howel Dda, or Howel the 
Good, a conspicuous king in South Wales, 
in the government of which he succeeded 
his father Cadell. He inherited from his 
mother, Elen, possessions in Powis, and 
his influence seems to have been powerful 
throughout North Wales. Perceiving the 
laws and customs of the country to be 
violated with impunity, he summoned the 
archbishops, bishops, nobles, and other chosen 
men to meet at Y Ty Gwyn ar Dav with 
him. After spending all Lent in prayer 
and fasting, he selected from the whole 
assembly twelve of the most experienced 
persons, and adding to their number a 
doctor of laws, named Blegywrvd, committed 
to them the task of examining, retaining, 
expounding, and abrogating the laws. The 
work when completed was sanctioned by 


Howel, and duly promulgated ; and maledic- | 


tions were pronounced on those who did not 
observe them as they were set forth, unless 
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CATS. 


By R. VasHon 








ROGERS. 








shall open its eyes, is a legal penny: and 
from that time until it shall kill 
legal pence: and after it shall kill mice, four 
legal pence: and so it shall always remain.” 
The penny, we may point out, was, by the 
code, the value of a lamb, a kid, a goose, ora 
hen ; acock or a gander was worth twopence; 
a sheep or a goat, fourpence. “( 4) The 
teithi [or qualities] of a cat are, to see, to 
hear, to kill mice, to have her claws entire, 
to rear and not to devour her kittens :, and if 
she be bought, and be deficient in any one of 
these teithi [qualities], let one third of her 
worth be returned.” 

The Dimetian and the Gwentian Codes 
(doubtless) very properly draw a distinc- 
tion between cats and cats. The former says 
(book ii. chap. xxxii.),— to save the proof- 
reader we will only give the English, — (1) 
“The worth of a cat that is kilied or stolen: 
its head is to be put downwards upon aclean, 
even floor, with its tail lifted upwards, and thus 
suspended, whilst wheat is poured about it, 
until the tip of its tail be covered: and that is 
to be its worth: if the corn cannot be had, 


mice, two 


| a milch sheep, with her lamb and her wool, 


they were altered by the concurrence of | 


the country and the lord. 
of some size, before long local customs arose, 
somewhat differing; ideas differed, and so the 
versions of the laws. Hence we have three 
separate codes,—the Venedotian, which 
was in force in North Wales; the Dimetian, 
in West Wales; and the Gwentian in the 
Diocese of Landav. 

The provisions in these codes concerning 
cats we wish to relate. 

In the Venedotian Code (chap. xi. book 


iii.) we find: (1) ‘“Guerth kenen cath ew or | 


nos y ganer hyt yny agoro y lygeit keinhaoc 


kyfreith,” ete., which being interpreted into | 


the vulgar tongue means, “ The worth of a 
kitten from the night it is kittened until it 


Wales being | 





| 
| 
| 
| 





is its value: if it bea cat which guards the 
King’s barn. (2) The worth of a common 
cat is four legal pence.” The Gwentian code 
hath it thus: “(1) Whoever shall kill a cat 
that guards a house and a barn of the King, or 
shall take it stealthily: it is to be held with its 
head to the ground, and its tail up (Capite 
deorsum posito, et cauda sursum erecta), the 
ground being swept, and then clean wheat is 
to be poured about it, until the tip of its tail 
be hidden: and that is its worth. (2) An- 
other cat is four legal pence in value.” 

The attentive student will observe that 
neither Howel Dda nor his legal adviser 
Blegywryd made any provision for the pos- 
sible case of the King intrusting his granary 
to the care of a Manx cat. 
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According to the Dimetian code, “who- 
ever shall sell a cat is to answer for her 
not going a caterwauling every moon: and 
that she devour not her kittens: and that 
she have ears, eyes, teeth, and nails, and 
is a good mouser.” The Gwentian version 
says: “The teithi [qualities] of a cat are, 
that it be perfect of ear, perfect of eye, 
perfect of teeth, perfect of tail, perfect of 
claw, and without marks of fire: and that it 
kill mice well: and that it shall not devour 
its kittens : and that it be not caterwauling on 
every new moon.” Manx cats are ruled 
out here. At what stage of the moon’s 
waxing do American cats chiefly cater- 
waul? The vendors of every cat in our 
neighborhood would be liable for breach of 
the implied warranty as to non-caterwaul- 
ing were the laws of Howel the Good now 
in force. Under the Gwentian code the 
damages for breach of warranty and the 
legal worth of the cat were co-equal. 

One cat was necessary to make a lawful 
hamlet, together with nine buildings, one 
plough, one kiln, one churn, and one bull, 
and one cock, and one herdman (Welsh 
Laws, book xiv. chap. xxxili.). 

The tail, eyes, and life of a cat were consid- 
ered of equal value (Gwentian code, book ii. 
chap. xxxix.). The milk of a cat was deemed 
worthless, and no satisfaction had to be made 
on account of it ( Dimetian Code, book ii. 
chap. viii.). If a cat was caught mousing 
in a flax-garden, the owner had to pay all dam- 
ages. When a husband and wife separated, 
the goods and chattels were carefully di- 
vided, and the husband took the cat, if there 
was but one; if there were others, the wife 
had them ( Dimetian Code, book ii. chap. 
xxv. and xviii.). 

Cats are not so much thought of in these 
days of mouse-traps, and in this land where 
we have no king’s barns and therefore no 
custos horrei regit. In fact, it has been de- 
cided to be libellous in Georgia to say 


that a young lady said that her mamma | 
| (Webb v. McFeat, 22 Journ. of Jur. 669). 


acted like a cat, purring and mewing, and 


assuming the attitude of a cat in the effort | 





to catch rats, and such-like things (Stewart v. 
Swift Specific Co., 76 Ga. 280). A-dozen years 
or more agone a cat figured in the sheriff's 
court at Perth, Scotland; the cat had killed 
the plaintiff's carrier-pigeon on a neighbor's 
premises. The learned sheriff in his judg- 
ment ‘said: “It was quite legitimate for 
the pursuer (2. ¢. the plaintiff, not the cat) 
to keep a pigeon, but just as much so for 
the defender to keep a cat. The latter is 
more a domestic animal than the pursuer's 
bird. But there are no obligations on the 
owner of acat torestrain it to the house. The 
pursuer’s plea is that the natural instinct of 
the feline race is to prey upon birds as well 
as mice. So it was argued that the owner 
of the cat should prevent the posszbility of 
its coming into contact with its favorite 
sport. But it is equally true that the owner 
of a bird should exercise similar precaution 
to prevent it coming within the range of a 
hostile race. If the defender’s cat had tres- 
passed into the pursuer’s house or aviary 
where the bird was secured, there might be 
ground for finding the owner of the cat liable 
for the consequences of its being at large. 
With parity of reason, had the bird intruded 
itself upon the territory of the cat and there 
been slain, there could have been no recourse, 
because the owner of the bird should have 
prevented its escape. In the present case it 
appears that both the quadruped and the 
winged animal were in trespass, both were 
on neutral territory, being the green of a 
neighboring proprietor. It was the duty of 
the pursuer to take the guardianship of the 
bird said to be so valuable, and therefore 
both owners are in equal blame, and the 
case must be viewed as arising from natural 
law, for which neither owner without cz/pa 
can be answerable. The defender having at 
first not sympathized with the loss of the 
pursuer, but rather put him at defiance, and 
forced him to prove that it was the defender’s 
cat who slew his bird, the defender will be 
assoilzied (acquitted), but without costs 


Another Scotch judge has recently decided 
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° | : ~ 
that a man who sets a dog to chase a cat ina | benefit; to my faithful dog Shock and my 


public street acts negligently and without due 
care for passers-by, and is liable in damages 
for injuries to a child knocked down by the 
excited dog (44 A. L. J. 20). 

Once upon a time an old lady who lived 
by herself kept a multitude of cats; these 
she provided with regular meals, and fur- 
nished them duly with plates and napkins. 
She died, and it was held, in a discussion 
over her will, that such fancies as hers 
were no certain indications of insanity (Red- 
field on Wills, i. 84). The will of another 
lady who died in London about sixty years 
ago, contained the following bequests: “I 
bequeath to my monkey, my dear and amus- 
ing Jacko, the sum of £10 sterling per an- 
num, to be employed for his sole use and 





well-beloved cat Tib, a pension of £5 ster- 
ling; and I desire that in case of the 
death of either of the three, the lapsed pen- 
sion is to pass to the other two, between 
whom it is to be equally divided.” The 
bequests were not set aside ( Proffatt, Curi- 
osities and Law of Wills, 78). In modern 
Egypt funds have been bequeathed for the 
support of cats, in compliance with which 
these animals are daily fed in Cairo at the 
Cadi’s court and the bazaar of Khan Kha- 
leel, like the pigeons in the Square of St. 
Mark’s. 

“Cats” should certainly end with tails; 
and behold, is there not a fitting tale at page 
506 of the first volume of this “useless but 


| entertaining magazine for Lawyers”? 


HUMOR OF THE BENCH. 


By Ciark BELL, Esq., of the New York Bar. 


gg wre no judge has sat upon the 

English bench who had a higher sense 
of humor than Sir W. Maule. 

The finest pieces of judicial ironical hu- 
mor are attributed to him. Mr. Percy Fitz- 
Gerald has given us in “ Belgravia” some 
capital reminiscences of the judicial humor- 
ist, who has been called “the wittiest man 
upon the English bench.” We quote some 
of these: — 

In an unsavory case warning had been 
given, and all the women retired save a few 
strong-minded ones who kept their places. 
“ You may go on now,” said the judge, “ as 
all the ladies have withdrawn.” 

On a similar occasion, when the court had 
been cleared in a like manner, the witness 
still seemed to hesitate. “ Out with it!” said 
the judge; “the ladies don’t mind it, you 
need not be afraid of me.” 

A smart barmaid was giving testimony 


before him against an_ ill-looking ruffian 





charged with what is called “ringing the 
changes.” They got into a sort of wrangle or 
recrimination ; but the prisoner, an impudent 
fellow, could make nothing of her, and at 
last said, “ Well, you may go away; the jury 
won't believe you.” “I sha’n’t go for your 
letting me go,” wasthe answer. The judge, 
who had been taking his notes, looked up 
and said, “My good girl, you have given 
your evidence very well, and can go; and re- 
member you have this advantage over the pris- 
oner, — that you can go away, and he can’t.” 
The man was found guilty and sentenced to 
penal servitude, when he said in a low voice, 
“You'll be in hell before the time is over.” 
Maule did not hear, and asked the clerk what 
he had said. “ He said,” replied the clerk, with 
much solemnity, “that your lordship will be in 
hell before the time is over.” ‘“ We shall see,’ 
said the judge; “call the next case.” There 
is something exquisitely humorous in this 
“ We shall see,’ —an acceptance, as it were, 
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a willingness to leave the issue of the pro- 

phecy to be decided by the event. 
Another hardened ruffian, when about to be 

sentenced, broke out with, ‘“ May God strike 


me dead if I did it!” on which followed a | 
long, solemn pause, the jury wondering and | 


everybody expecting some expression of se- 
verity or punishment. At last Maule broke 
the silence, “ As the Almighty has not seen 
fit to interpose,” and proceeded to sentence. 
There was nothing profane in this; it was 
really a rebuke. 
A man tried for stealing a watch was asked 
if he had any witnesses. He replied that 
he had none but his Maker, who knew his 
innocence. The judge, after waiting a few 
moments, addressed the jury: “Gentlemen, 
the prisoner is charged with stealing a 
watch. He calls a witness who does not ap- 
pear ; on the other hand, two witnesses saw 
him steal the watch.” 

On another occasion he said, ex passant, as 
it were: “ One of these defendants is, it seems, 
a minister of religion,—of what religion it 
does not appear; but to judge by his con- 
duct it cannot be of any form of Christi- 
anity.” Here it will be noted there is no 
rebuke; he simply indicates that the prac- 
tice does not correspond with the standard 
of precept. The whole is coldly judicial, yet 
scathing from its very moderation. 

A young prosecuting counsel had sat 
down after concluding his case, which he had 
conducted very inefficiently, but with much 
affectation of knowledge. “Have you any 
further evidence, Mr. ?” the judge asked. 
“None, my lord; that is my case.” ‘“ You 
surely have other witnesses?” ‘No, my 
lord,” the counsel answered flippantly, “I 
don’t think more to be necessary.” 
sir, I must tell you that you have not proved 
any ownership, in the articles, which, for all I 
know, may be the property of the prisoner 
himself. Gentlemen, I direct you to acquit.” 
This must have extinguished the young 
counsel on the spot. 
same class he said sarcastically : 
have already read that four times, Mr. 

46 











But a better version is this: | 


| prisoner the benefit of it. 


it’s iteration; it’s — well, I'll use no epithet, 
but it zs iteration.” 

Another of his capital illustrations of the 
limits of evidence was the following: “If 
a man,” he said to a jury, “goes into the 
London Docks sober, without the means of 
getting drunk, and comes out of one of the 
cellars wherein are a million gallons of wine, 
very drunk, I think that would be reasonable 


| evidence that he had stolen some of the 


wine in the cellar, though you could not 
prove that any wine was stolen, or any wine 
missed.” 

A stupid jury and an ingenious counsel 
were engaged in a case of the plainest kind, 
where a previous conviction was proved 
against the prisoner by the usual certificate 
and the evidence of a policeman who had him 
in his charge. The counsel threw doubts on 
the certificate and on the policeman’s evi- 
dence, to which the jury seemed to listen. 
In his most ironical vein the judge proceeded 
to tell them that the certificate by itself was 
of course not conclusive; that policemen 
have often told falsehoods, papers too have 
often been forged, ‘‘and, gentlemen, never 
forget that you are a British jury, and if 
you can have a reasonable doubt in your 
minds, God forbid that you should not give the 
” The jury, it is said, 


| were twenty minutes in consultation before 
| it dawned upon them that the judge had 


“Then, | 


been laughing at them. There was much 
wit, too, in his definition of imprisonment 
for debt, which he happily characterized as 
“merely a device for enabling a man to 
pledge the compassion of his friends.” 

A jury being about to retire to consider 
their verdict, the usual oath was administered 
to the tipstaff, that “they should be kept in 


| some convenient place without meat, drink, 


or fire, candle-light excepted, till they had 
agreed on their verdict.”” One of the jury 
having sent out for a glass of water, a grave 
representation of the fact was made to the 


To another of the | judge, who affected to treat this matter se- 
“ You | 
; | called for ‘‘ Lush’s Practice.” 


He had the oath read aloud, then 
After some 


riously. 








354 
hesitation he gave judgment stating, “he 
was clear that water was not meat, neither 
was it drink, in the popular acceptance of 
the word ;” so he decided that the juryman 
might have it. 

The most memorable and oftenest quoted 
of his utterances is, of course, the one deliv- 
ered at the Warwick Assizes on the trial of a 
prisoner for bigamy. The first wife had 
taken to drinking, pawned all his property, 
and finally had gone off with her paramour. 
After the lapse of many years the prisoner 
married, and now was indicted, it was said, at 
the instigation of her seducer. This hard 
case moved the judge to express himself in 
the matchless piece of irony which has ex- 
cited such admiration. There have been 
many versions of this address, some halting 
enough; but the one we shall furnish was 
given in the “ Times” over thirty years ago, at 
the moment when Mrs. Norton’s grievances 
were engrossing attention, and seems to be 
the most authentic in form. 

“Prisoner, you have been convicted upon 
clear evidence; you have intermarried with 
another woman, your wife being still alive. 
You have committed the crime of bigamy. 
You told me, and indeed the evidence has 
shown, that your first wife left her home 
and her young children to live in adultery 
with another man. You say this prosecution 
is an instrument of extortion on the part of 
the adulterer. Be it so. I am bound to tell 
you that these are circumstances which the 
law does not, in your case, take notice of. You 
had no right to take the law into your hands. 
Every Englishman is bound to know that 


’ 


when a wrong is done, the law, or perhaps I 
should say, the Constitution, affords a remedy. 
Now listen to me, and I will tell you what 
you ought to have done. Immediately you 
heard of your wife’s adultery you should 
have gone to an attorney and directed him 
to bring an action against the seducer of 
your wife. You should have prepared your 
instructed proved 
the case in court; and recollect it was im- 
perative that you should recover, I do not 


evidence, counsel, and 
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say actually obtain, substantial damages. 
Having proceeded thus far, you should have 
employed a proctor and instituted a suit in 
the ecclesiastical courts for a divorce a mensa 
et thoro. Your case is a very clear one, and 
I doubt not you would have obtained a 
divorce. After this step your course was 
quite plain ; you had only to obtain a private 
act of Parliament to dissolve your marriage. 
This you would get, as a matter of course, 
upon payment of the proper fees and proof 
of the facts. 

“You might then have lawfully married 
again. I perceive, prisoner, that you scarcely 
appear to understand what I am saying to 
you; but let me assure you that these steps are 
constantly taken by persons who are desirous 
to dissolve an unhappy marriage ; it is true, 
for the wise man has said it, ‘ A hated woman 
when she is married is a thing the earth can- 
not bear,’ and that ‘a bad wife is to her hus- 
band as rottenness to his bones.’ You, how- 
ever, must bear this great evil, or must adopt 
the remedy prescribed by the Constitution of 
your country. I see you would tell me that 
these proceedings would cost you £1,000, 
and that all your small stock in trade is not 
worth £100. Perhaps it may be so; the law 
has nothing to say to that. If you had taken 
these proceedings you would have been free 
from your present wife, and the woman whom 
you have secondly married would have been a 
respectable matron. As you have not done 
so, you stand there a convicted culprit, and it 
is my duty to pass sentence upon you. You 
will be imprisoned for one day.” 

It is astonishing to recall that Douglas 
Jerrold wrote of him: “Thank God the 
world is not made of Justice Maules, nor are 
there many natures like his!” His associates 
knew that what 
measured by that too critical intellect. Carry- 
ing out his high standard of propriety, he re- 
tired from the bench in 1856, as soon as he 
found he could not do full justice to the 
duties of his high office. Two years later he 
died, at his home in Hyde Park Gardens, 
aged only sixty-nine. 


they uttered was being 
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THE SUPREME COURT OF NEW JERSEY. 


By JouNn WurreHeaD Esq. 


HE courts of New Jersey were not es- 
tablished upon any settled plan nor 
upon any perfected system until about the 
beginning of the eighteenth century. This 
was due, in a very great measure, to the 
peculiar circumstances connected with the 
early settlement of the colony. The first 
white population was by no means homo- 
geneous. The Dutch, with a few Norwe- 
gians and some Danes, went into Bergen 
County, on the Hudson River; the Puri- 
tans, from New England, settled on the 
Passaic River, at or near Newark; a few 
English came direct from England and es- 
tablished themselves’ in and around Eliza- 
beth Town and Perth Amboy ; the Quakers 
peopled the central part of the State; and 
the Swedes and some few Danes sailed 
up the Delaware Bay and River, and landed 
in the southern counties. Each of these 
nationalities brought to its new home its 
peculiar idiosyncrasies, and each strove to 
impress itself and its own customs and laws 
upon the others. 

It was perhaps, however, due more to the 
unsettled state of the country, and to the 
fact that the new settlers were necessarily 
so intent upon securing for themselves and 
their families the absolute necessities of life, 
and in softening the asperities of their con- 
dition, that they had no time to provide for 
the wrangles of suitors. There was no ne- 
cessity that their attention should be given 
at once to the perfecting of a system of 
jurisprudence; but there was need _ that 
means should be taken to preserve life, and 
their wives and children must be fed. 

The early division of the colony into two 
distinct, independent districts or provinces 
was also a hindrance in the way of an early 
settlement of so important an adjunct to 
civilization as the establishment of tribunals 


i. 








for the adjustment of disputes between citi- 
zens, arising from the varied interests of a 
bustling, thriving community. It is true that 
that division was not made until 1676, and 
that forty years, at least, prior to that time 
settlements had been made; but those set- 
tlements were few and scattered at different 
points, and it must not be forgotten that the 
population was made up of people possess- 
ing many different characteristics. 

The settlers in East Jersey were restless, 
restive under restraint, and would brook no 
interference, either real or fancied, with their 
rights; while those of West Jersey were 
more peaceable and more disposed to sub- 
mit, yet when occasion demanded were 
sturdy in insisting that their privileges 
should be respected and preserved. 

But though there was no settled system 
of jurisprudence, no tribunals established by 
legislative authority, where suitors could be 
heard, their antagonistical claims adjusted, 
and justice done to all parties according to 
law, still courts of a certain kind were to be 
found about the beginning of the last half 
of the seventeenth century. No legislature 
had met which had the authority to establish 
courts when these tribunals first came into 
existence; so they had received no legisla- 
tive sanction. Some of them, in fact, were 
created by the immediate action of the peo- 
ple, and all the powers they ever possessed 
came directly from the people. 

The first court in New Jersey was a local 
or municipal tribunal established at Ber- 
gen, in what is now Hudson County, and 
near Jersey City. It was created Sept. 5, 
1661, when New York and New Jersey were 
under the dominion of the Dutch, and when 
Petrus Stuyvesant was governor. The pat- 
ent for forming this court was signed by 
Stuyvesant in behalf of their “ High Mighti 











350 


. 
nesses the Lords States General of the 
United Netherlands, and the Noble Lords 
Directors of the Privileged West India Com- 
pany, Director-General of New Netherlands, 
Curagoa, Aruba and Borayro and dependen- 
cies.” This patent had eighteen or twenty 
sections which minutely described the kind 
of actions which might be prosecuted in 
this court. The names of the judges, three 
in number, were given in the charter, and 
they were selected by Stuyvesant. This 
court was restricted in its jurisdiction, be- 
ing confined to the municipality and to the 
settlement of disputes between its citizens. 

Thus was established the first court of 
any description in New Jersey. When, in 
1664, Stuyvesant surrendered to Nicholls, 
the English commander of the troops sent 
against New Amsterdam, New Jersey and 
New York passed quietly into the hands of 
the conqueror of Manhattan. This transfer 
of government did not seem to work any 
change in this court, but it continued to 
exist and to perform all its functions until 
a later period, when its aid was sought at an 
eventful time in the history of the colony. 

Newark was settled in 1666 by Puritan 
immigrants from Connecticut, who before 
they came to their new home entered into 
a solemn compact, which they called the 
“Fundamental Agreement,” by which it was 
covenanted, with devout reference to several 
Scripture texts as the basis of their action, 
that no one should own land in the new col- 
ony, be elected to office, or vote at any elec- 
tion, unless he were a member of ‘some or 
other of the Congregational churches.” This 
restriction, which was rigidly enforced for 
many years in the new settlement, fully in- 
dicates the character of the first inhabitants 
of Newark, and in what manner they would 
conduct their government. The old town 
records from the very beginning have been 
preserved, and to the reader of to-day they 
present some suggestive and interesting 
considerations. 

At the town meeting held in January, 
1668, which date, according to the modern 
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method of reckoning time, would be Janu- 
ary, 1669, the first action taken was the 
choosing of ‘Mr. Crane and Mr. Treat” 
magistrates for the year “insueing for our 
town of Newark.” There is no similar ac- 
tion up to this time, so far as appears from 
the records, and no mention of courts nor 
of magistrates. At the close of this same 
meeting, if the order of proceeding is pre- 
served by the minutes, this resolution was 
passed, and, as it is important, it is copied 
verbatim et literatim: “ Item, the Town hath 
Agreed that there shall be Two Courts 
in our Town Yearly, to hear and try ali 
Causes and actions that shall be Necessary 
and desired within our Compass and accord- 
ing to our Articles; and that the same shall 
pass by the Verdict of a Jury of Six men. 
And one of the Terms is to be the Last 
Fourth day of the week commonly Called 
Wednesday, in the menth of February, and 
the other is the Second Wednesday of the 
next following Month of September.” 

This action is deserving of particular no- 
tice for several reasons: first, it is the initial 
attempt, so far as any record is known, to 
organize a court among the English-speak- 
ing colonists of New Jersey; second, it 
originated with the people for their own 
guidance; third, it guarded the rights of 
suitors through the intervention of jurors; 
and fourth, it fully exhibited the subordina- 
tion to law of these founders of an empire. 
They claimed the fullest liberty, but that 
liberty should be subject to order and only 
exercised within the limits of a due obser- 
vance of the principles of eternal justice. 
The two magistrates selected were the very 
best men in the colony; they were revered 
and respected for their Christian character- 
istics and for their virtues; they had been 
the leaders of the people in all their move- 
ments, both before their departure from 
their homes on the Connecticut as well as 
after they found themselves on the Passaic. 
But even such men were not permitted to 
sit in judgment upon the rights of their 
fellow-citizens, nor to settle their disputes 
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without the aid of a jury. The old Anglo- 
Saxon element, which deemed a jury indis- 
pensable for the preservation of individual 
rights, here asserted itself. From this time 
onward, from year to year, constant refer- 
ence is made in the town records to these 
courts, to the election of magistrates, and to 
other measures connected with them. It is 
noticeable that the very best citizens were 
selected from time to time to fill the impor- 
tant position of judges. The fees were regu- 
lated by a vote of the citizens ; one man was 
chosen as the head of the tribunal ; consta- 
bles and other officers were selected, and a 
general supervision of these courts was care- 
fully maintained. Their jurisdiction was not 
defined, nor were their powers definitely set- 
tled by any authority ; but they seem to have 
been established for the purpose of settling 
the disputes of a primitive people, and were 
of the nature of piepoudre tribunals. 

The first legislative assembly which ever 
met in New Jersey was convened May 26, 
1668, and continued in session four days. It 
then adjourned to meet on the 3d of No- 
vember of the same year, when it again sat 
for four days. At neither of these sessions 
was there any action taken about courts. 
Seven years elapsed before another assem- 
bly met. Neither the people, nor the Gov- 
ernor of the province, nor his Council, deemed 
courts to be of any great necessity ; nor, in 
fact, were they necessary until they were re- 
quired by the wants of an increasing popula- 
tion. Even in New York, far more populous 
than New Jersey, during the administration 
of Governor Nicholls, from 1663 to 1667, 
there were no courts. Nicholls took upon 
himself the sole decision of all controversies 
between suitors. Complaints came before 
him by petition, “ upon which he gave a day 
to the parties, and after a summary hearing 
pronounced judgment.” It cannot be ascer- 
tained that this state of things existed in 
New Jersey; it is more than doubtful if it 
ever did. 

In 1668 a local or municipal court similar 
to that in Newark existed in Woodbridge ; 





but when it was created is not known, nor 
can its exact powers be defined. It was cer- 
tainly of a very limited jurisdiction, and 
merely local in its authority. It is supposed 
that it was established by virtue of the char- 
ter of that town. A very shadowy tradition 
existed at one time, that before 1668 a local 
tribunal had been created at a small settle- 
ment near Hackensack, in Bergen County ; 
but even the tradition is so mythical that no 
credence whatever can be given to it. 

About this time, in 1670, a controversy 
sprang up between Governor Carteret and 
some of the early settlers relative to the pay- 
ment of quitrents. Many of the colonists 
refused to pay the rent demanded by the 
proprietors who had succeeded by grant to 
the rights of the Duke of York. They not 
only refused to pay, but most vigorously and 
sharply attacked the title of the lords pro- 
prietors. Carteret was the representative 
of these proprietors, and sought to obtain 
payment of this rent. There were no courts 
of competent jurisdiction to whom he could 
apply for judicial aid. He exhausted every 
means of compelling payment, and in this 
dilemma sought to enforce his demand and 
obtain payment through the intervention of 
these two courts at Bergen and Woodbridge. 
He endeavored to enlarge their jurisdiction 
so as to give ihem power to hear and de- 
termine his contention with his refractory 
tenants, and make them amenable to the 
judgment of the courts. In this, however, 
he utterly failed. The courts, even if they 
were willing to aid the Governor, which is 
extremely doubtful, were too feeble to quell 
the disturbance, or afford any relief to Car- 
teret ; and he abandoned the attempt. 

There were some other courts, as early as 
1667, in Monmouth County, created under a 
patent from Governor Nicholls of New York, 
who had dispossessed Stuyvesant. But these 
tribunals were short-lived, and very soon 
went out of existence. The right of Gov- 
ernor Nicholls to grant any patent for any 
purpose, in New Jersey, more especially to 
create a court, was strenuously assailed at 
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the time; and these courts were soon aban- 
doned, and before their legality could be 
fairly tested. 


Berkeley and Carteret, the assignees of 


the Duke of York, and the first proprietors 
of New Jersey, by their ‘“ concessions,” — 
which formed the first constitution of the 
Province, and played a most important part 
in the subsequent history of the State, — 
granted to the General Assembly the power 
of creating courts and of defining their 
jurisdiction. 

In 1675 the Assembly of East Jersey met, 
seven years after it had adjourned at the 
close of its second four-days session in 1668. 
The very first act passed by this second As- 
sembly was one which provided for the 


establishment of courts throughout East 
Jersey. The courts which then existed were 


merely local, and were the creatures of the 
people. Now the Legislature took the mat- 
ter in hand, and enacted a law providing for 
the creation of general courts which should 
have legislative sanction, with defined. juris- 
dictions and settled powers. These courts 
were of three kinds: first, one for the trial 
of small causes, to be held in each town once 
every month in the year, and to have juris- 
diction in cases where the amount in dispute 
was less than forty shillings. The judges of 
this court, of whom at least one must be a 
justice of the peace, might be two or three in 
number, as the people should determine, and 
were elected by the voters of the different 
towns. This court still survives in the Jus- 
tice’s Courts of to-day, which were then and 
are still called courts for the trial ‘of small 
causes. One merciful feature introduced at 
this early date is retained to this day in the 
stay of execution. 

Another kind of court created by this 
second Assembly, in 1675, was the County 
Court, or Court of Sessions, which was re- 
quired to hold semi-annual meetings in each 
county. The judges of these courts were 
also elected by the people of the different 
counties, and from the people. They exer- 
cised both civil and criminal jurisdiction, 
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and their powers were enlarged as*far and 
as wide as it was possible to be done by the 
use of words. All “causes actionable” was 
the term used with reference to actions 
which might be prosecuted in these tribu- 
This seemed certainly very compre- 
hensive and unlimited. But when it is re- 
membered that at that early period in the 
history of the colony no very complicated 
issues could have arisen, the jurisdiction 
could not have been so very unlimited after 
all. From these County Courts appeals 
from judgments for twenty pounds and 
over could be made to “the Bench oa7 to 
the Court of Chancery.” What was meant 
by the “ Bench” is not exactly known, but 
it certainly must have referred to the Court 
of “ Assize,” which was the third kind of 
court created by this Assembly of 1675. 
This was a provincial tribunal, and was to 
be held yearly at Woodbridge, or wherever 
the Governor and Council should direct. It 
had original as well as appellate jurisdiction, 
and was the precursor of the Supreme Court 
as afterward more fully established. Ap- 
peals lay from the Court of Assize to the 
Governor and his Council, and from them to 
the King, who was of course the last resort. 

In 1682, after the division of the colony 
into East and West Jersey, a change was 
made in these various courts. The suitors 
in any case in the courts for the trial of 
small causes were entitled to a trial by jury. 
When it is remembered how trivial were the 
amounts necessarily involved in cases before 
these tribunals, it will be understood with 
what reverence this right of being tried by 
their peers was regarded by the early settlers 
in East Jersey. This province was then 
divided into four counties, — Bergen, Essex, 
Middlesex, and Monmouth,—and it was 
enacted that the County Courts should meet 
four times yearly in each one of these coun- 
ties, and the judges were to be the justices 
of the peace of the several counties, of whom 
at least three must be present to consti- 
tute a quorum. For the first time a high 
sheriff was provided in each county, to 
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The Supreme Court of New Fersey. 


whom all processes issuing out of the County 
Courts were to be directed. The Court of 
Assize, the Supreme Court of the colony, 
now became the Court of Common Right. 
This new name is first mentioned in the in- 
structions from Robert Barclay and the other 
proprietors to Gawen Laurie, the Deputy- 
Governor. This Court of Common Right was 
presided over by “twelve members, or six 
at least ;” and instead of one yearly session, 
it was to hold four sessions a year at Eliza- 
beth Town. Subsequently, after a severe 
struggle, in 1686, it was directed that it 
should be held at Perth Amboy. 

To this simple system, thus established 
more than two hundred years ago, may be 
traced the present jurisprudence of New 
Jersey. Justices’ courts still exist with lim- 
ited jurisdiction, — the justices now, as then, 
elected by the people, —- before whom could 
be tried the smallest, most trivial of causes, 
meeting the wants of the common people ; 
County Courts, now the Circuit and Com- 
mon Pleas, with jurisdiction over all disputes 
arising between citizen and citizen ; then the 
Supreme Court, with original and appellate 
jurisdiction; then the Governor and Coun- 
cil, who formed simply an appellate tribunal. 
Until the new Constitution, established in 
1844, the Council chosen by the people was 
the Court of Appeal in the last resort, where 
the Governor, if he chose, might preside, but 
which generally had for its presiding officer 
a President elected by the members. 

There was a remarkable fact connected 
with the legislation respecting these early 
courts. In the law constituting them there 
was no provision for their guidance ; no rules 
by which they were to be governed; no 
mode established by which their judgments 
were to be enforced; there was no Practice 
Act, nor anything like it. The statutes con- 
stituting them were the simplest possible; 
the tribunals were created, their titles given, 
and the times and places when and where 
they were to meet; and that was all. 

An officer, called the High Sheriff, was to 
be elected in every county; but the act pro- 





viding for his appointment failed utterly to 
state what were his duties, or to make any 
provision concerning him other than his 
mere title. The following is the act passed 
in 1682: ‘An Act to appoint Sheriffs. For- 
asmuch as there is a necessity of a High 
Sheriff in every County in this Province, 
Be it therefore enacted by the Governor, 
Council, and Deputies in General assembly 
met and assembled, that there be yearly a 
Sheriff constituted and commissionated for 
each County, and that each Sheriff may ap- 
point his under Sheriff or Deputy.” 
Grand juries were directed to appear at 
the County Courts; but what made them eli- 
gible, of whom they should be composed, by 
whom they should be summoned, and what 
were to be their duties, was not. stated. 
This all seems inexplicable, and it appears 
most difficult to understand the apparent in- 
consistency or to solve the mystery. These 
laws can only be explained or interpreted in 
one way. The early settlers in East Jersey 
were mostly Englishmen, and as such were 
thoroughly acquainted with the principles of 
the common law as it existed in the mother 
country, where courts of similar name and 
like character were to be found. These 
courts in England were governed by the 
rules of that universal law so dear to every 
Englishman’s heart. The English colonists 
had drunk deep and long draughts from the 
fountain of liberty, which, strange to say, 
had been opened in the time of Charles IL., 
when Selden and Eliot, Pym and Hampden, 
had taught a wicked and sensual king that 
his subjects had rights which he must re- 
spect, and when Sir Matthew Hale was 
Chief-Justice and Lord Nottingham 
Lord Chancellor. These colonists had fled 
from their old home beyond the sea to es- 
cape religious persecution; but they brought 
to their new home those unquenched and 
unquenchable aspirations for civil as well as 
religious liberty which impelled them ever 
to provide for absolute freedom from oppres- 
sion and for the preservation of their politi 
cal rights. 


was 


rhey were stern and unyielding 
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in their religious views ; fanatical they will 
be called in these days of more enlightened 
toleration. They were equally unyielding 
when their political freedom was endangered ; 
jealous of any encroachments on that poli- 
tical freedom, they were watchful in guarding 
against any action even the slightest by 


Governor or State or Legislature, which 
seemed at all like interference with their 


rights as citizens. 

This feeling pervaded all classes, and led 
them to learn what were their rights and 
what were the best foundations of civil lib- 
erty; and so they studied the principles of 
the common law of England, and they 
needed no statute to enable them to under- 
stand how to conduct the courts provided 
for them. They needed only courts properly 
constituted ; and falling back on their knowl- 
edge of the modes of procedure in similar 
courts in the mother country, they required 
nothing more. It was remarked by one of 
the greatest of English statesmen that with 
the exception of religious books, no volumes 
were more readily sold in the colonies than 
those relating to law. 

The courts of which mention has been 
made were those which were established in 
East Jersey. In 1676 the colony was di- 
vided into East and West Jersey. A line 
drawn from Little Egg Harbor extending 
irregularly northward, a little west of north, 
and reaching the Delaware River at the 41st 
degree north latitude was the boundary be- 
tween the two new districts. 

It will be remembered that the first Leg- 
in East Jersey which took any 
notice whatever of courts met 1675. 
The first Legislature in West Jersey which 
constituted any courts, so far as can now be 


islature 
in 


ascertained, met in 1682. At this meeting 
County Courts, which were called Courts 
of Session, were created. But these courts 


at first were established only in Burlington 
and Salem Counties. In 1693 they were ex- 
tended to Cape May. which was then a new 
county. 
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small causes existed all over West Jersey. 
They. were held by one justice of the peace, 
and had jurisdiction over actions which in- 
volved forty shillings and under. An appeal 
lay from them to the County Courts, which 
met quarterly and were held by three justices 
of the peace of the county. These courts 
could not try any indictments for murder 
and treason, but with those exceptions they 
had unlimited jurisdiction over all causes, 
both civil and criminal. They were, in fact, 
the great courts of the Province, and from 
them for many years there was no appeal. 

In 1693 a Supreme Court of Appeals was 
created, of which the judges were one or 
more of the justices of the counties, with 
one or more of the members of the Gov- 
ernor’s Council; any three of whom, one 
being of the council, made a quorum. At 
first this court was strictly appellate, but in 
1699 it was materially changed. It then be- 
came the Provincial Court, and was held by 
three judges appointed by the Legislature, 
or House of Representatives, as that body 
was then called, and one or more of the 
justices of the peace of the counties. Two 
of the judges appointed by the Legislature, 
in connection with three of the justices, con- 
stituted a quorum. It had original as well 
as appellate jurisdiction, sat twice a year, 
and from its judgments for twenty pounds 
and more, an appeal could be taken to the 
General Assembly. In the same year a 
Court of Oyer and Terminer was estab- 
lished for the trial of criminal cases. This 
court was held by a judge appointed by the 
Governor and Council, assisted by two or 
more of the justices of the county where 
the crime was committed. 

West Jersey was very largely under the 
influence of the Quakers, and the spirit of 
those peace-loving men was manifested in 
their jurisprudence and in the formation of 
their courts. Up to the time of the crea- 
tion of the Oyer and Terminer, there was 
no tribunal in West Jersey which could try 
a capital offence. In fact, the punishment 


Before this time courts for the trial of | of death for any offence was not mentioned 
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in any of their statutes. The crimes of mur- | 


der and treason were triable by the Court | 


of Oyer and Terminer ; but if the accused 
were convicted his punishment was referred 
to the Governor and his Council. 

The contrast between this penal code of 
West Jersey and that existing in East Jersey 
was most remarkable. The settlers in East 
Jersey drew largely upon the Mosaic law for 
penalties for crime. In cases where domes- 
tic animals were the occasion of injury to 
any human being, this was most specially 
the case ; the provisions of the Levitical law 
being literally copied. In this province there 
were thirteen crimes punishable with death, 
to wit: Murder, Arson, Perjury, “ Stealing 
away any of mankind,” Burglary and Rob- 
bery on the commission of the third offence, 
Witchcraft, Conspiracy to invade or surprise 
a fort, Theft where it was incorrigible, Smit- 
ing or cursing a father or a mother, on the 
complaint of the parent, Rape subject to 
the discretion of the court, and gross and 
unnatural licentiousness. But life, in no 
instance, could be taken without a trial by 
jury, and the evidence of two or more wit- 
nesses was invariably required. A jury was 
guarantied in all cases, whether civil or 
criminal. The punishment by whipping en- 
tered very largely into the penal code of East 
Jersey. 

In West Jersey there was no enactment 
which provided any punishment for the 
crimes of murder, treason, or arson; and 
during the twenty-four years of the Quaker 
administration there was not a single case 
of an indictment for any of these offences. 
There was, in fact, no mention of a punish- 
ment by death for any crime in the statute- 
book of the Province. 

While the Puritan element in East Jersey 
thus asserted itself by these sanguinary laws, 
that same element was unsurpassed in its 
jealous preservation of the personal rights 
of the individual citizen, and in its protection 
of the suitors who sought the aid of the 
courts. 

In other directions the influence of this 
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element was manifested. It made the am- 
plest provision for the education of the youth 
of the community. The foundation of the 
very best system for the maintenance of 
common schools was laid in an act passed in 
the early history of the province. It intro- 
duced, by solemn act of the Legislature, the 
pious custom of setting apart a day for pub- 
lic Thanksgiving. The settlers at Newark 
brought with them from Connecticut their 
church organization and their pastor; and 
for many years that settlement was the 
only one in the whole colony of New Jersey 
where there were stated religious services on 
the Sabbath through a regularly ordained 
minister. 

But even the jealous guard which the Puri- 
tan placed over the independence of the 
citizen of his community was more than 
equalled by the vigilant and liberal tolera- 
tion of the Quaker. The Puritan never 
learned the lesson which his neighbors in 
West Jersey were taught by the fiery perse- 
cutions which had followed them from their 
old home in England to their new one in 
America. The austere and grim Puritan 
never learned the true spirit of liberality in 
permitting others to worship God as they 
chose. 

William Penn was one of the proprietors 
of West Jersey, and doubtless was a leader 
among its citizens. It is not known who 
was the author of that wonderful document 
called the ‘‘Concessions,” which was the real 
constitution of the Province of West Jersey, 
but it was worthy of the broadest-minded 
statesman who ever ruled the destinies of a 
nation, and, considering the tendency of pub- 
lic sentiment of the time, it was amazing 
that such a document could be produced. 
“No man nor number of men upon earth,” 
says this immortal declaration, “‘ have power 
or authority to rule over men’s consciences 
in religious matters; therefore it is agreed 
and ordained that no person or persons what- 
soever within the said Province” (of West 
Jersey) “shall at any time hereafter, in any 
way or upon any pretence whatsoever, be 
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called in question, or in the least punished 
or hurt, either in person, privilege, or estate, 
for the sake of his opinion, judgment, faith, 
or worship, in matters of religion.” 

The “ Concessions” of Berkeley and Carte- 
ret were liberal and tolerant, but they were 
prompted by the desire to secure immigrants 
for the new colony, and were based upon 
selfish considerations. For once avarice sur- 
rendered to principle ; but the ‘‘ Concessions ” 
of West Jersey were the honest declarations 
of pure-minded, liberal-hearted men, who had 
learned mercy in the terrible fires of perse- 
cution, who desired to benefit their kind, and 
who determined to found a state upon the 
eternal principles of justice and truth, of 
righteousness and freedom. 

The Court of Chancery never was very 
popular with the people of New Jersey. 
They originally submitted to the fact of its 
existence and to its jurisdiction with a sort 
of protest. It is probable that in the early 
history of the colony a court of equity was 
not needed. In the simple methods of dis- 
pensing justice, the stricter rules of the 
common law were so tempered with equity 
that it was not necessary to resort to a 
court of chancery. Thomas Olive, who was 
governor of West Jersey, would be called 
upon by suitors to determine controversies ; 
and sitting on a stump in his field, would 
settle the dispute on the spot, and generally 
to the satisfaction of both parties. 

The dislike of the people to the Court of 
Chancery was due, probably, to the fact that 
its procedure dispensed with a jury, and the 
Saxon element in the settlers revolted against 
a court which enforced decrees and judg- 
ments pronounced by a single judge. But 
the institution of equity tribunals was of 
English origin ; and time, after a period of 
distrust and jealousy, softened the prejudice 
and dispelled the doubt which was enter- 
tained of this tribunal. 

It is very difficult to establish a time when 
the Court of Chancery began its existence 
as a separate institution. It certainly was 
in being early in the history of the province, 





and before its division into East and West 
Jersey, — undoubtedly earlier than 1675. In 
that year the General Assembly enacted 
a statute providing that appeals from the 
County Courts might be made to the Bench 
“or to the Court of Chancery.” This 
phraseology certainly implies that the Bench 
and the Court of Chancery were two dis- 
tinct tribunals. For a short time after 
the institution of the Court of Common 
Right, equity and common law jurisdiction 
seemed to have been blended, and both con- 
fided to this court. But in 1695 the Legis- 
lature solemnly enacted that the judges of 
the Court of Common Right should not be 
judges of the Court of Chancery. However 
unpopular a court of equity may have been 
with the people in New Jersey, it was always 
adelight to lawyers; and the unseemly wran- 
gles between the courts of chancery and 
those of common law, too often witnessed 
in England, never occurred in New Jersey. 
The two jurisdictions kept side by side in 
perfect harmony, each according to the other 
its proper place in the jurisprudence of the 
country. 

This brief sketch of the Courts of New 
Jersey exhibits somewhat their condition as 
they existed at the time of the reunion of 
the two Provinces of East and West Jersey, 
and when the sovereignty of both of those 
provinces was surrendered to the Queen of 
England. The courts were simple in their 
formation and in their procedure ; there was 
really very little system and not entire uni- 
formity in the mode of dispensing justice in 
the different tribunals. Many irregularities 
crept into the courts, for which no one can 
now account. Before the surrender justices 
of the peace were found sitting among the 
judges of the Supreme Court, and many 
other incongruities existed in this highest 
Court in the colony. 

Toward the close of the seventeenth cen- 
tury the people of both East and West Jer- 
sey became very restive under the then 
existing methods of government. They ob- 
jected most strenuously to the right of civil 
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authority being exercised by the Proprietors. 
The disaffection became very general, and all 
classes were in a ferment. A resort to legal 
proceedings was threatened. 


pending before the Court of King’s Bench 
to test the governmental rights of the Pro- 
prietors. The number of these Proprietors 
had very largely increased, the shares in 
many instances having 
been almost infinites- 
simally divided, so that 
some owned the for- 
tieth part of a forty- 
eighth of a twenty- 
fourth share. At pres- 
ent that would be an 
imperial fortune ; but 
then it did not repre- 
sent much value. In 
this manner the num- 
ber of the Proprietors 
became too large, and 
the body of,owners was 
socumbrous that order 
and system could not 
well be preserved. 
The interests of the 
many owners too of- 
ten clashed, and their 
opinions conflicted so 
much that their power 
of government really 
became of extremely 
doubtful advantage. : 

An absolute and unconditional surrender of 
the right of sovereignty was made to Queen 


Anne, but the ownership of the soil was re- | 
tained. The Queen accepted the surrender, | 
and appointed her cousin Edward, Lord | 


Cornbury, governor of the colony. He was 
the grandson of Lord Clarendon, the father 
of Ann Hyde, the queen of James II., who 
was the mother of Queen Anne. This was 
in 1702, and in the first year of the Queen’s 
reign. 
fifth day of December, 1702, Lord Cornbury 
was duly invested with the high dignity of 
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RICHARD STOCKTON. 


By a royal commission granted on the | 


Governor of the united provinces, again 
called New Jersey. Accompanying the com- 


| mission were instructions to the new Gov- 
A writ of guo | 
warranto had in fact been issued, and was 


ernor of the fullest and minutest character. 
They were exceedingly well drawn, displayed 
great literary merit, consummate ability, and 
a profound knowledge of state craft. The 
commission and the “instructions ”’ are some- 
what inconsistent with each other. The 
commission is dated 
on the fifth day of De- 
cember, 1702, and the 
“instructions” on the 
sixteenth day of No- 
vember of the same 
year, ‘yet frequent 
mention is made of the 
commission in the 
other document. The 
very first sentence of 
these instructions no- 
tified Lord Cornbury 
that he would receive 
the two papers to- 
gether. In the com- 
mission full power and 
authority are given to 
him, “with the advice 
and consent of our 
said Council, to erect, 
constitute, and estab- 
lish such and so many 
Courts of Judicature 
and publick justice 
within our said Prov- 
ince as you and they shall think fit and nec- 
essary, for the hearing and determining of all 
causes as well criminal as civil, according to 
law and equity and for awarding execution 
thereupon, with all reasonable and necessary 
Powers, Authorities, Fees, and Privileges 
belonging unto them.” In the instructions, 
however, he was particularly directed, thus : 
“You shall not erect any Court or office 
of Justice, not before erected or established, 
without our especial order.” 

Lord Cornbury was as graceless a scamp 
as was ever intrusted with authority in the 
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colonies, or as ever dishonored a noble an- 
cestry. He was effeminate, grasping, and 
tyrannical. He delighted to array himself 
in woman’s apparel and parade the streets 
of New York. He had some ability, and at 
first gave great promise of being an efficient 
and honorable governor; but in process of 
time he exhibited his entire unworthiness 
for the position to which the affection of his 
His ef- 
forts, however, in the reorganization of the 
courts of New Jersey on a more systematic 
basis were eminently successful, and to him 
and to his guiding hand may be attributed 
the present condition of the legal tribunals 
of the State. There has been very little, 
certainly no substantial, change in the con- 
stitution and procedure of the courts since 
his day. Before his time the creation of 
courts and the election of judges were vested 
in the people and Legislature, — the people 
electing the justices of the peace and the 
judges of the County Courts ; the Legislature 
choosing the judges of the higher courts. 
By Lord Cornbury was 
vested with full power to “constitute and 
appoint Judges, and in cases requisite, Com- 
missioners of Oyer and Terminer, Justices 
of the peace and other necessary officers 
and magistrates in our said Province, for the 
better administration of justice and putting 
the laws in Execution.” 

This authority was exercised by the colo- 
nial governors up to the time of the Revolu- 
tion. For many years after that event the 
Legislature elected justices of the peace and 
the judges of the Court of Common Pleas ; 
the Governor, by and with the advice and 
consent of the Council, until the Constitu- 
tion of 1844, nominated the justices of the 
Supreme Court. 

In 1776, while the country was resound- 
ing with the din of arms and there could be 
but one result, — the disseverance of the colo- 


cousin the Queen had raised him. 


his commission 


nies from England, —a new constitution was 
established in New Jersey, which, while it 
impliedly acknowledged the supremacy of 
the King of England, yet fully recognized 


The Green Bag. 








the fact that his rule in the province was 
really at an end. This Constitution made 
either in the names, nor in the 
procedure, nor in the jurisdiction of the 
courts. It continued in force until 1844, 
when there was a very material change in 
some of the courts. The Court of Com- 
mon Pleas and the Supreme Court remained 
the same ; justices of the peace still had 
cognizance of small causes. But there 
was a vital alteration in the Court of 
Chancery. Up to that time the Governor 
of the colony and of the State had been 
the chancellor, so that a lawyer was re- 
quired to fill the office of chief magistrate. 
By this new organic law the Governor ceased 
to be the chancellor, and on him was laid 
the responsibility of selecting the justices 
of the Supreme Court and the. chancellor; 
but his selection must receive the sanction 
of the Senate, which now took the place of 
the Council. Under the Constitution of 1776 
the Governor was elected from year to year ; 
now his term expires only after three years, 
and the chan¢ellor’s term was extended to 
seven. Appeals in the last resort, instead 
of being submitted to the Council, now go 
up to the Court of Errors and Appeals, 
composed of the chancellor, the justices 
of the Supreme Court, and six lay judges 
who are nominated to the Senate by the 
Governor. Under the new Constitution 
a return to the old method of 
electing the justices of the peace by the 
people. 

There were two glaring defects in the 
jurisprudence of the State as established in 
this Constitution of 1844, — one, the compo- 
sition of the Court of Appeals, in the intro- 
duction of the lay element; and the other, 
the election of justices of the peace by the 

Both were compromises, and, like 
compromises, For a 
time, under the new Constitution, the judges 


no change 


was had 


people. 


most mischievous. 


| of the Court of Common Pleas were elected 


by the Legislature in joint meeting ; but now 
by statute the responsibility of selecting these 
officers is laid upon the Governor, who nom- 











inates them to the Senate, who may confirm 
or reject the nominations. 

When Lord Cornbury undertook the task 
of reconstructing the courts of his province, 
he found a framework ready to his hand 
which only needed filling out, and perhaps 
required some additions. The proprietary 
courts then in existence had met all the re- 
quirements of the community; but there 
were many inconsistencies and blemishes 
in them, and a guiding master mind was 
required to reduce them to order, lop off 
excrescences, introduce precision, make them 
consistent with each other, and, above all, 
produce system out of disorder. 

It is quite doubtful whether the measures 
which he adopted originated entirely in his 
own mind. They hardly seem consistent 
with the frivolity and meanness which he 
so often manifested. In fact, the conclusion 
can be fairly reached that he was very ma- 
terially aided by a lawyer of mature life who 
came from England about that time, who 
had attained some eminence in his profes- 
sion at home, and who afterward became 
the first Chief-Justice of New Jersey. 

Lord Cornbury’s effort at reforming the 
courts was by ordinance, and without the 
intervention of the Legislature. He recog- 
nized in his ordinances, however, the action 
of his Council, which had been selected for 
him by his sovereign to aid him in his re- 
sponsible position of governor. His first 
ordinance is not dated; but it was promul- 
gated in 1704, and somewhat less than two 
years after he received his commission. By 
this ordinance he invested every justice of 
the peace with full jurisdiction over all 
causes of debt and trespass to the value of 
forty shillings and under, which “causes or 
cases” might be heard, tried, and finally 
determined without a jury. The mode of 
procedure in such cases was_ particularly 
prescribed. By the same ordinance he also 
established Courts of Common Pleas in each 
county in the colony, the sessions of which 
were to be held four times each year at the 
same place where the Courts of Sessions 
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were held, and immediately after their ad- 
journment. These Courts of Common Pleas 
had ‘ Power and Jurisdiction to hear, try, 
and finally determine all Actions or Causes 
of Action, and all Matters and Things Try- 
able at Common Law of what nature or 
kind soever.” From these courts an appeal 
was had where the judgment was for Ten 
Pounds or upwards, or where the right or 
title to land, “or anything relating thereto,” 
might be brought into dispute. The ordi- 
nance did not provide to what tribunal this 
appeal could be taken; but it was presum- 
ably to the Supreme Court, which was cre- 
ated at the same time and by the same 
ordinance. 

The royal governor also provided for the 
formation of General Sessions of the Peace, 
which, like the Common Pleas, were to sit 
four times yearly in each county, but could 
continue in session only four days at one 
time. The terms of the Common Pleas 
were to begin immediately at the close of 
the Court of Sessions, and could continue 
for three days. The jurisdiction of the 
Court of General Sessions was exclusively 
criminal. 

A “Supream” Court of judicature was 
also created by this ordinance, which was 
directed to sit alternately at Perth, Amboy, 
and Burlington. Its jurisdiction was de- 
clared to be the same as that of the Courts 
of Queen’s Bench, Common Pleas, and Ex- 
chequer in England. This court was re- 
quired to hold two sessions yearly, but could 
sit only five days at one time. Circuits of 
the ‘“ Supream” Court were held once in 
each year in every county in the State by 
one of the justices of the main court, as- 
sisted by two or more justices of the peace 
of the county where the Circuit sat, but the 
terms could be only two days. 

This Supreme Court was authorized to 
establish such rules of practice as the judges 
of the Courts of Queen’s Bench, Common 
Pleas, or Exchequer in England might 
ordain. 

The last section of this ordinance was 
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significant. It provided that no suitor’s 
right of property should be determined by 
any of these courts, except where there was 
an actual confession by the parties of the 
facts, or where there was no appearance, 
unless a jury should intervene. 

There was no mention of the number of 
judges of any of the courts thus established, 
nor were any particular persons named for 
chief or associate justices of the “ Supream” 
Court. 

In 1837 a law was introduced into the 
Legislature by a far-sighted and acute- 
minded lawyer which proved to be of in- 
calculable value to the State and to suitors. 
Before that time, carrying out the provisions 
of Lord Cornbury’s ordinance, circuits of the 
Supreme Court were held in each county. 
Trials at bar were rarely had; by statute 
they could not he held before a full bench 
unless the amount involved was three thou- 
sand dollars. Issues of fact, therefore, which 
were begun in the Supreme Court were 
tried at these circuits; the records from the 
higher court were sent to the clerk of the 
county, who acted as clerk of the circuit, 
over which a justice of the Supreme Court 
presided. But unless two hundred dollars 
were recovered by the plaintiff he lost his 
costs. Causes for any amount of one hun- 
dred dollars and over could be brought in 
the courts of Common Pleas; and if judg- 
ment were recovered for that amount or 
more, costs followed the judgments. The 
jurisdiction of justices of the peace by this 
time had gradually crept up to one hundred 
dollars and less; so that suitors for claims 
less than two hundred and more than one 


| 





hundred dollars were driven to the courts of | 


Common Pleas. But the judges who gener- 
ally presided in those courts were invariably 
selected from citizens who were not lawyers, 
and who were elected by joint meeting or 
nominated by the Governor. These selec- 
tions were made for political reasons and to 
reward partisanship. Regard was seldom 
had to qualifications or fitness for the po- 
The 


sition. result was that suitors were 
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obliged to have recourse for their remedies 
to tribunals where incompetency and igno- 
rance too often were the chief characteristics 
of the judges, and glaring injustice was too 
frequently the result. 

In the first part of this century an unsuc- 
cessful attempt was made to remedy this 
evil. It was reserved for a member of the 
Legislature from Essex County successfully 
to work out this remedy. For several years, 
and until the system had been fairly tested, 
it was very unpopular; in fact, the lawyer 
who introduced the plan into the Legislature 
failed of a renomination on account of the 
great unpopularity of the new organization. 
But time has fully demonstrated the great 
excellence of the system, and it is now fairly 
rooted and grounded into the jurisprudence 
of the State. 

These Circuit Courts of the county are 
of original jurisdiction, and suits of every 
character, of a common-law nature, can be 
brought in them; but a recovery of one 
hundred dollars is necessary to carry costs, 
The Courts of Common Pleas still exist with 
the same jurisdiction, but are now almost 
entirely disused, except for appeals from Jus- 
tice’s Courts and the district courts recently 
established by statute in the large cities. In 
these appeals the Common Pleas has, in the 
first instance, exclusive jurisdiction. 

This ordinance of Lord Cornbury is 
really the origin of the Supreme Court of 
New Jersey, as it exists to-day. From his 
time until now it has remained the same so 
far as jurisdiction and procedure are con- 
cerned. The number of its judges and of 
its terms has been increased. It assumed, 
at first, the common law procedure, some of 
which has been altered by legislation, more 
by the action of the court itself. The old 
common law method of pleading, which at 
first also obtained in all its absurdity and 
complexity, has been materially changed, not 
so much by statute as by the decisions of 
the court. Fifty years ago great delays 
were occasioned by a system of fictitious 


pleadings. Pleaders may still employ the 
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old system of delay by pleading specially, 
but they do it at their peril. By statute 
pleas intended merely for delay, or which 
are false or frivolous, may be stricken out by 
the court. The old fictions of John Doe and 
Richard Roe, and lease, entry, and ouster 
in actions of ejectment have been abol- 
ished ; and now the real parties in the cause 
meet face to face, without the intervention 
of two men of straw, and without the ne- 
cessity of confessing lease, entry, and ouster, 
and the case is tried on the merits. Special 
demurrers are also abolished, and general 
demurrers with specifications of causes are 
only allowed. The old-fashioned styles of 
action are done away with, and instead con- 
tract and tort are substituted. There have 
been some other modifications and changes, 
but they are not radical, nor are they very 
important. With these exceptions the prac- 
tice in the Supreme Court is about the same 
now as it was two hundred years ago, when 
it was first established. Writs of error from 
judgments in the Circuit Court and in the 
Common Pleas, and writs of Certiorari, Quo 
Warranto, and Mandamus are brought to 
this court ; and cases may be certified to the 
Supreme Court for rehearing by the judge 
of the Circuit Court of the county. Indict- 
ments may be removed from the Oyer and 
Terminer and Quarter Sessions to this court. 
It has virtually appellate jurisdiction from 
all inferior courts. It is now composed of 
a Chief-Justice and eight associate justices, 
who hold four terms a year ; and no limit is 
put to the length of its sessions. Circuits 
are held four times yearly in each county in 
the State, over which the Chief-Justice or one 
of the associate justices presides, in which 
the issues of fact begun in the Supreme Court 
are tried. 

No provision for appeals from the Supreme 
Court to any other tribunal was made in the 
ordinance published by Lord Cornbury ; but 
in the Queen’s instructions to him this was 
arranged. An appeal lay from this court 
to the Governor and his Council, when the 
judgment exceeded one hundred pounds ster- 
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ling. In case any members of the court 
were also members of the Council, they 
might be present at the hearing of the ap- 
peal, but could not vote. Appeals from the 
judgments of the Governor and Council lay 
to the Queen and her Privy Council in cases 
where the judgment was for an amount ex- 
ceeding two hundred pounds sterling. In 
all appeals from the Supreme Court, or from 
the Council, security was required. 

The first term of this Supreme Court 
thus organized was held on Nov. 7, 1704, 
at Burlington. It was presided over by 
Roger Mompesson, its first Chief-Justice, and 
William Pinhorne, its first associate justice, 
or, as he was then called, Second Judge. 
Mompesson was Chief-Justice of New York 
as well as of New Jersey. On the first day 
of the session the commissions of the jus- 
tices were read, and they were sworn in and 
took their seats, clothed with full power to 
hold court, hear, try, and determine all causes 
which might be submitted to them. But 
there were no cases ready, no indictments 
were found, and after admitting a few attor- 
neys and calling and swearing a Grand Jury 
and awaiting its return, the court adjourned 
to meet on the first Tuesday in May then 
next. The adjournment on the first day was 
to eight o’clock in the morning of the next 
day. What the lawyers of the present time 
would say to such a conscienceless action can 
better be imagined than described. 

Roger Mompesson was the son or grand- 
son of an English clergyman, rector of a 
church at Eyam, in Derbyshire. Miss Sew- 
ard, in her letters from England, written 
in 1784, speaks of this pious man with very 
great respect. He was physician as well as 
priest during the visit 1n 1666 to his parish 
of the Plague, which almost depopulated 
London. The family was an ancient one, 
and of very great respectability. _Mompes- 
son himself had attained to some eminence 
in his profession; he had been Recorder for 
Southampton, and had served twice in Par- 
liament. He arrived in Philadelphia in 1703. 
A letter from William Penn to a friend in 
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this country, still preserved by the Penn- 
sylvania Historical Society, speaks in the 
highest terms of “him. Penn in his letter | 
recommended him as Chief-Justice of his 
colony, but the people did not take kindly 
to the English lawyer. They refused to pay 
him any salary ; but as he was appointed Chief- 
Justice for New York as well as New Jersey, 
it is presumable that he did not suffer for 
lack of funds. He became a member of 
Lord Cornbury’s Council, and played a most 
conspicuous part in the politics as well as 
in the jurisprudence of the colony. There 
are no reports of his decisions, but the min- 
utes of the Supreme Court are exceedingly 
full and minute. There are the records of 
some indictments presented in his court 
which may be an index to the manner in 
which he presided and dispensed justice. 
Very soon after Lord Cornbury became 
governor, quarrels originated between him 
and the citizens of the State and the popu- 
lar branch of the Legislature. The English 
practice relative to indictments was, at first, 
adopted by the Chief-Justice. The witnesses 
were sworn in open court ; the bills of indict- 
ment were drawn and presented to the grand 
jury. At the second term of the court sev- 
eral of these indictments were prepared in 
this way and given to the grand jury. The 
charges in these indictments were most pe- 
culiar, — they were all for seditious words 
spoken of the Governor. In one case these 
were the words which were deemed so sedi- 
tious as to make the utterer liable to pun- 
ishment: ‘‘ The Governor had dissolved the 
Assembly, but they could get another just 
as good ; and if the Governor liked it not, he 
might go from whence he came.” Another 
indictment was for uttering these words: “I 
will give you a pot of beer to vote for the 
old Assemblymen, because they would give 
Lord Cornbury no more than thirty-five 
hundred pounds, which his Lordship made 
a huff at.” There were two indictments 
against the same man ; one for saying “ that 
the Assembly could have done their busi- 
ness well enough, but that the Governor dis- 








solved it, which he was satisfied was because 


| they would not give him money enough ;” 


the other was for these words, “that Colonel 
Morris was dismissed from being of the 
Council by my Lord, but that it was more 
than my Lord had power to do.” The grand 
jury, to their honor be it said, ignored these 
indictments. The Governor, however, was 
determined not to be balked. His Attorney- 
General was instructed to file informations, 
which was done in all the cases in the very 
words of the indictments. It was neces- 
sary, before informations could be filed, that 
leave to file must be obtained from the court. 
This leave was granted, and the defendants 
were tried. One of them moved to post- 
pone his trial until the next term of the 
court. The postponement was granted, but 
upon terms, — first, that he should plead is- 
suably ; second, that he should enter into 
recognizance to appear at the next term; 
and third, that he should give security to 
keep the peace and to be of good behavior. 
The defendant refused to comply with these 
conditions. The court, instead of ordering on 
the trial, committed him for contempt, charg- 
ing him with abusing the queen’s witnesses. 
Another defendant submitted to trial, but 
refused to swear any witnesses in his own 
behalf. The jury rendered a verdict of 
guilty, but the court did not dare pronounce 
judgment, and sentence was never imposed. 
At the next term one of the other defendants 
was tried and acquitted, but the court refused 
to discharge him until he paid the costs 
of prosecution. The utter subservience of 
the Chief-Justice to his master the Gov- 
ernor was fully manifested through all these 
trials. 

Very little is known of the private char- 
acter of Mompesson; and he may be dis- 
missed with the remark that he gained no 
credit as a lawyer, no glory as a judge, by 
his discharge of the duties of first Chief- 
Justice of New Jersey. 

At last Lord Cornbury became so out- 
rageous in his deportment that complaint 
was made to the queen, and in 1710 he was 

















The Supreme Court of New Fersey. 


369 





removed ; and his first Chief-Justice, fearful 
that he too might be removed, resigned. 
Roger Mompesson, from the time of his 
resignation, disappears for a short time from 
the history of New Jersey. He will again 
appear in the same judicial position, but he 
is best remembered as the pliant tool and 
base adviser of the worst governor who ever 
ruled in New Jersey. 

William Pinhorne was associated with 
Mompesson as the second judge of the Su- 
preme Court. He would now be called an 
associate justice. Before he became judge 
in New Jersey he had served in a prominent 
judicial position in New York. He became 
ex officio Governor of New Jersey when 
Lord Cornbury was removed. He had been 
a merchant in the city of New York, and 
was a member of the Council of that colony 
until 1692, when, being a resident of New 
Jersey, he was not allowed to take the oath 
of office. He purchased, during the latter 
part of the seventeenth century, a large 
plantation near Snake Hill, between Newark 
and Jersey City, which he called ‘‘ Mount 
Pinhorne.” This property is mentioned in 
that curious production called “ The Model 
of the Government of East Jersey,” printed 
in Edinburgh in 1685, and written by George 
Scot of Pinlochie of Scotland. Mr. Scot 
says: “Next unto Snake Hill is a braw 
Plantation, on a piece of Land almost an 
Island, containing 1,000 & 1,200 Acres, be- 
longing to Mr. Pinhorne, a Merchant of 
New York, and one Edward Eickbe. Its 
well improved and Stokt. Mr. Pinhorne 
payed for his half 500 lib.” 

Mr. Pinhorne was a hospitable man, and 
had quite a large family. Some of his de- 
scendants are still resident in New Jersey, 
among whom are the children and grand- 
children of the Hon. Joseph C. Hornblower, 
at one time Chief-Justice of New Jersey, 
and one of the most distinguished men who 
ever adorned the judiciary of the State. 
Chief-Justice Mompesson was a_ bachelor 
when he reached this country. He became 
a frequent visitor at the house of his asso- 
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ciate judge, and the result was that Martha 
Pinhorne became Mrs. Mompesson. 

Judge Pinhorne attached himself warmly 
to Lord Cornbury, and became one of his 
stanchest adherents. He supported the 
Governor in his quarrels with both people 
and Assembly. A paper was prepared, most 
probably by the Governor himself, addressed 
to the Queen, intended to answer the remon- 
strance of the Assembly against Cornbury, 
which assailed the Legislature and some of 
its individual members in the most slander- 
ous terms. The address was circulated se- 
cretly, and although bearing a semi-official 
character was never entered on the minutes 
of the Council. Judge Pinhorne signed this 
paper, and when called to account for his 
action had not the manliness to avow the 
act, but evaded responsibility. In fact, there 
was only one man among the signers who 
had the moral courage to defend his action. 
He not only did that, but refused to apolo- 
gize, and was expelled from the Assembly. 

Pinhorne took his seat on the bench in 
November, 1704. It would have been im- 
possible for him, if he had followed the lead 
of his son-in-law, to have escaped the cen- 
sure which attached to Mompesson. He 
undoubtedly concurred with the Chief-Justice 
in all his rulings relative to the indictments 
for seditious words spoken of the Governor. 
He became quite unpopular, and received 
very severe rebukes from the Assembly. 
Among other charges made against him 
was the very serious one that he had re- 
fused the writ of habeas corpus to Thomas 
Gordon, Speaker of the House of Assembly, 
and allowed him to remain in custody until 
the prisoner had obtained the services of the 
son of the judge, who was an attorney. 

It must not be forgotten, however, that 
the Assembly, from which body came the 
fiercest denunciation of the two judges, were 
factious, too often inconsistent with them- 
selves, and not observant of the rights of 
those in authority. Lewis Morris, who was 
the idol of the Assembly while these squab- 
bles between the Governor and the popular 
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branch of the Legislature were in progress, 
when he became governor afterward, was 
denounced in as unmeasured terms as ever 
Lord Cornbury received. 

Pinhorne remained in commission during 
the whole of Cornbury’s administration, and 
continued after his removal to be a member 
of the Council. The Assembly, however, 
insisted that he should be removed from of- 
fice, and at last was successful, but not until 
Robert Hunter became Governor. 

Pinhorne at one time was President of the 
Council, and by virtue of his holding that 
position, was Governor of the colony for a 
short time, in the interregnum between the 
removal of Ingoldsby and the appointment 
of Robert Hunter. He died probably in 
1720. His will is dated May Io, 1719, and 
was probated April 12, 1720. He was a man 
of ample means, and was enabled to draw 
around him at “ Pinhorne Mount” a goodly 
company of cultured and educated men. 
He seems to have retired to private life after 
his dismissal from the Council. 

The successor of Mompesson was Thomas 
Gordon, formerly speaker of the Assembly. 
His term of office as Chief-Justice was very 
short, but he had filled a very large space in 
the political history of the colony. He was 
a Scotchman, and claimed to be connected 
with the family of the Duke of Gordon. He 
became complicated with some of the politi- 
cal troubles in Scotland, and immigrated to 
New Jersey in 1684, bringing his family and 
servants with him. Becoming a large landed 
proprietor near Scotch Plains, which place 
undoubtedly was named from the great num- 
ber of Scotch colonists who settled in that 
vicinity, he located there, and soon made 
himself felt as a man of ability and force. 
He held several offices under the Proprietors 
and the Colonial Government. He _ was 
Deputy Secretary for the Proprietors, Clerk 
of the Court of Common Right, Register 
of the Court of Chancery, Judge of Probate, 
and Collector of Customs at Amboy. He was 
also, late in the seventeenth century, Attorney- 
General of the State, and subsequently be- 
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came Speaker of the Assembly. He adopted 
the popular side in the quarrels between 
Cornbury and the representatives of the 
people, and was firm and outspoken in his 
opposition to the Governor, but was not vio- 
lent, either in speech or conduct. On the 
resignation of Mompesson, Governor Love- 
lace, who succeeded Lord Cornbury, ap- 
pointed Gordon Chief-Justice. His appoint- 
ment was dated April 28,1709. He took 
his seat on the bench in the May Term of 
that year. He does not seem to have been 
educated as a lawyer, although licensed as 
an attorney, and soon became conscious of 
his inability to perform the duties of the 
office. He resigned in a very few months 
after his appointment, and then became Re- 
ceiver-General and Treasurer of the Province. 
He died in 1722, and was buried at Amboy. 

After the resignation of Gordon, Roger 
Mompesson again appears. He was re- 
appointed Chief-Justice by Lieutenant- 
Governor Ingoldsby, who became acting 
Governor upon the death of Lord Lovelace. 

Robert Hunter arrived in the colony in 
1710 with a commission as its Governor; 
and Mompesson again withdrew, and David 
Jamison was appointed to the position thus 
vacated. His name would indicate that he 
was a Scotchman. He had been a lawyer 
of some eminence in New York, and had 
been counsel for McKernie, a clergyman of 
the Presbyterian Church who had been in- 
dicted in 1707 for preaching without a license 
at Newtown, Long Island. He was tried and 
acquitted, but was detained in prison, not- 
withstanding the acquittal, until he paid the 
costs of the prosecution. For his defence 
of Mr. McKernie, Gordon had acquired 
great favor with the citizens of New York, 
but he did not escape the popular fury in 
New Jersey. Governor Lovelace’s adminis- 
tration was one which had won almost uni- 
versal favor; but at one time there was a 
serious break of the excellent relations which 
had existed between the Governor and the 
Assembly. The Chief-Justice became in- 
volved in the quarrel, and an indictment was 




















XUM 


The Supreme Court of New Fersey. — 371 





found against him at the Quarter Sessions in 
the county of Burlington, and this was the 
ground of the indictment. At the Novem- 
ber term of the court in 1715, one of the 
grand jurors refused to take the oath in the 
ordinary form, alleging that he was a Quaker, 
and that by an act of the Legislature passed 
several years prior to that time, he was en- 
titled to be affirmed and not sworn, as he 
was conscientiously scrupulous of taking an 
oath. The passage of the act was admitted, 
but it was contended that it had been re- 
pealed by a statute of Parliament. This 
was the position assumed by the partisans 
of Lord Cornbury. The Chief-Justice over- 
ruled the objection, and ordered that the 
juror should be affirmed. But the clerk was 
contumacious, and refused to obey the order 
of the Chief-Justice. Here was a decided 
contempt of court, and that of the most 
flagrant character, —a refusal of the sworn 
officer of the law to perform a known duty. 
Of course no grand jury could be impan- 
elled at that term. The Chief-Justice had 
but one course to pursue ; he necessarily was 
obliged to sustain the dignity of the court: 
he held the obstinate clerk to be in con- 
tempt, and fined him. The punishment, 
under the circumstances, was very light. 
Yet at the next term of the Court of Quar- 
ter Sessions the Chief-Justice was indicted 
for fining the clerk. Jamison behaved in the 
most dignified manner. Governor Hunter 
felt constrained to interfere, and he rallied 
in defence of the Chief-Justice. He pub- 
lished an address to the citizens of the col- 
ony relative to the subject, and in a calm and 
dispassionate manner reviewed the whole 
case. The indictment was quashed on mo- 
tion of the Attorney-General, after having 
been removed into the Supreme Court. The 
order setting aside the indictment may be 
still read in the minutes of the court. It 
states that it is made because the proceed- 
ing is against the Chief-Justice of the colony 
for doing his duty in the execution of his 
office. Jeremiah Basse, a licensed attorney, 
one of the most prominent men in the prov 





ince, was most instrumental in procuring the 
indictment to be found against Jamison. 
Promptly, so soon as the indictment was 
quashed, an order of court was entered 
disbarring Basse. 

The rest of the term of Jamison as Chief- 
Justice was uneventful. Harmony was re- 
stored between the contending parties, and 
no disturbing cause ever interfered to pre- 
vent the peace that reigned while Hunter 
continued in the office of governor. Jami- 
son appears to have been a great student of 
the Bible. He delighted to quote largely 
from the sacred records, especially in his 
charges to grand juries. He was a believer 
in witchcraft, and thought heretics ought to 
be punished. But no prosecution for either 
of these offences, as they were called by 
Chief-Justice Jamison, ever disgraced the 
jurisprudence of New Jersey. He was con- 
tinued in office by Governor Burnet, who 
succeeded Hunter in 1719. Jamison resided 
in New York during all the time he was 
Chief-Justice. By this arrangement suitors 
and their counsel were very much embar- 
rassed, and at the earnest solicitation of 
the Assembly Governor Burnet removed 
him, and appointed William Trent in his 
place. 

Trent was not a lawyer by profession ; 
but he had been a judge in Pennsylvania, 
and had acquired a most enviable reputa- 
tion. He was a Scotchman, had been a 
successful merchant, and was a man of ex- 
cellent judgment, of good, sound common- 
sense, with not a breath of suspicion on his 
reputation. At the time of his appointment 
he was Speaker of the Assembly. His house 
in which he had resided in Philadelphia was 
standing a few years ago. At the time of 
the meeting of the Continental Congress, 
during the Revolution, it was used as a 
boarding-house, and John Adams and sev- 
eral other members of Congress had boarded 
there. Trent bought several hundred acres 
of the ground upon which Trenton, the capi- 
tal of New Jersey, now stands. This was in 
1714. Seven years afterward, in 1721, he 
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removed to this property, then called Lit- 
tleworth, but was 
Trent’s Town, and subsequently changed 
to Trenton. It was, however, nothing but 
a hamlet, there being only two or three 
houses there at the death of Trent, which 
occurred in 1724, and only nine months 
after he became Chief-Justice. His re- 
tention of office was so short that very 
little can be said of his performance of its 
duties. He was stricken down with apo- 
plexy, and died on Christmas Day. His 
death was thought to be a public calamity, 
and was universally lamented. The courts 
of Hunterdon County, in which Trenton was 
then situate, had been held at that place. 
Trent before his death donated to that 
county the lot on which the first Court 
House was built. 

Trent was succeeded by Robert Lettice 
Hooper, who was an appointee of Governor 
Burnet, and who took the oath of office on 
the thirtieth day of March, 1725. He was 
a member of the Assembly when he was 
appointed. There is a very great scarcity 
of material about this man’s history, either 
private or official. He held the office about 
three years, and seems to have been univer- 
sally respected. 

Thomas Farmar, in 1728, succeeded 
Hooper. He came to New Jersey in 1711. 
He soon began to take a great interest in 
public affairs, was for many years a mem- 
ber of the Assembly from Middlesex, and 
while such member was appointed second 
judge of the Supreme Court. He continued 
to hold his seat in the Legislature even after 
he ascended the bench. This did not seem 
to be incompatible with propriety in those 
days, as there is more than one instance 
where the same person held those two offices 
at the same time. Farmar was one of these 
persons. But his continuance in the office 
of Chief-Justice was very short, as he held 
it only from March, 1728, until November 
term, 1729, when Hooper resumed the posi- 
‘tion. Farmar became insane, and was at 
times so violent that his friends were obliged 
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to confine him closely. He continued in 
this condition of mind for several years. 

Lewis Morris was one of the most noted 
characters in the colonial history of New 
Jersey. He was at one time appointed 
second judge of the Supreme Court; but 
no record can be found that he ever took 
his seat on the bench. It is believed that 
he never did, as very soon after his appoint- 
ment he was made Chief-Justice of New 
York, and removed to that colony. He 
seems to have been a restless man, of great 
ability, and always assumed the popular 
side in the quarrels between Lord Cornbury 
and his antagonists in New Jersey. He 
was a member of the Council which was 
appointed by Queen Anne for her cousin 
But Cornbury 
could not consent that so refractory a spirit 
should be a member of the board which had 
in a measure a sort of control over his move- 
ments. So Morris was expelled, and Roger 
Mompesson took his place. In the subse- 
quent quarrels between the royal governor 
and the Assembly, Morris took a very promi- 
nent part. He was the author of the remon- 
strance to Queen Anne against Cornbury, 
and it can be well imagined that the ex- 
pelled member of the Council did not spare 
the Governor. After his expulsion he was 
returned a member of the Assembly, and 
had ample opportunity of revenging himself. 
The indictment against Cornbury which he 
presented to the Queen was a document of 
tremendous power, and did not spare the 
Governor, nor did it fail to expose his mean- 
ness and his entire unfitness for the position 
of governor. 

When an infant, Lewis Morris had the 
misfortune to lose both of his parents, and 
was adopted by an uncle, who was unable 
to curb his wild spirit. He left home in 
early youth, strayed away to Virginia, and 
led a sort of vagabond life; but tiring of 
this, he returned to his home, and soon after- 
ward became a judge of the Court of Com- 
mon Right under the Proprietors After his 
appointment as Chief-Justice of New York, 
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he remained many years in that province, 
and then returned, when quite advanced in 
life, to New Jersey. Although seventy 
years of age, he again became prominent in 
public affairs, and not greatly to his credit. 
He was made governor; but his life as gov- 
ernor was more than inconsistent with that 
of his earlier days. Then he embraced most 
enthusiastically the cause of the people ; now 
he became as strong an advocate of the right 
of the governor, insisted most vehemently 
upon all its prerogatives, and quarrelled con- 
stantly with the Assembly. He was the 
grandfather of Lewis Morris, one of the 
signers of the Declaration of Independence, 
and of that most distinguished American, 
Gouverneur Morris, who contributed so 
much toward creating in European capi- 
tals a profound respect for the citizens of 
the new republic. 

Daniel Coxe was an associate justice who 
sat on the bench with Hooper. He was 
appointed in 1734, and was the son of Dr. 
Daniel Coxe, whose connection with West 
Jersey and some others of the American 
colonies was such as to make him one of 
the most remarkable men of his time. He 
was one of the Proprietors of West Jersey, 
and at one time its Governor. He was 
also one of Lord Cornbury’s Council, and 
Speaker of the Assembly. A hundred years 
before his son became associate justice, 
a patent had been granted by Charles I. 
to Sir Robert Heath of a very large extent 
of territory then called Carolina. A little 
more than thirty years after it was granted 


the patent was declared to be invalid, and a: 


few years after that it was assigned to Dr. 
Coxe, who anticipated large returns from his 
investment. He submitted his claims under 
the patent to the King, who referred them 
to the Attorney-General. After a full exam- 
ination the former decision as to the inva- 
lidity of the patent was reversed, and it was 
declared valid. After his death the asso- 
ciate justice revived his father’s claim, and 
made several unsuccessful efforts to induce 
settlers to immigrate to the country covered 





by his patent. To accomplish this he wrote 
and circulated a pamphlet which deserves 
more notice than has generally been awarded 
to it. It contained a description of the 
province granted to Heath, which exhibits 
the lamentable ignorance of the men of that 
time as to the geography of the continent. 
In his pamphlet Coxe claimed that there 
was an easy communication between the 
Mississippi River and the South Sea which 
lay between America and China, by means 
of several large rivers and lakes, “ with the 
exception of about half a day's land car- 
riage.” But the pamphlet is more remarka- 
ble for the proposal it made of a plan of 
union between the American colonies for 
mutual protection and defence. This plan 
is the same afterward proposed by Ben- 
jamin Franklin, called the “ Albany Plan of 
Union,” and for which Franklin received 
so much credit. Franklin needs no _bor- 
rowed glory, and his memory can afford to 
allow the credit to be given to the real 
author of this admirable scheme. The plan 
was this: That all the North American col- 
onies should have a common union, pre- 
sided over by an officer to be called a 
Lieutenant or Supreme Governor ; each 
colony was to be represented in a gen- 
eral council composed of two delegates 
chosen by the Legislatures of the respective 
colonies. This general council was to be 
convened, whenever necessary, by the Su- 
preme Governor, and to it was to be con- 
fided all measures providing for mutual 
defence, and for offensive operations against 
the common enemy, such as the quotas of 
men and money needful to be raised. The 
acts and proceedings of this general council 
were to be subject to the veto of the Gov- 
ernor, but he could take no aggressive action 
without the consent of the Council. In 1754 
Franklin proposed his plan, which was al- 
most identical with the one recommended 
by Coxe in his pamphlet. The justice of 
history demands that this New Jersey judge 
should receive his due meed of praise too 
long withheld. 
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Daniel Coxe was associate justice until 
the time of his death, which occurred at 
Trenton in 1739. He was implicated in the 
early part of his public life, with Cornbury in 
his quarrels with the Assembly, and after 
Cornbury’s time his conduct in the strife 
with Governor Hunter was not much to 
his credit; but his later career was such 
that he secured the confidence and esteem 
of his fellow-citizens. His judicial duties 
were performed with ability and honor to 
himself. 

Robert Hunter Morris succeeded Robert 
Lettice Hooper as Chief-Justice. He was 
the son of Lewis Morris, of whom mention 
has already been made, and inherited some 
of the peculiar characteristics of his eccen- 
tric father, and much of his ability. He was 
in office twenty-six years, but did not bur- 
den himself much with the cares of his posi- 
tion. So far as accomplishments were con- 
cerned, he was perhaps as well equipped as 
any one of the chief-justices who sat on the 
bench prior to the Revolution. He had 
been carefully educated, and owed very 
much to the influence of a most excellent 
and careful mother. He enjoyed all the 
advantages which could be obtained at his 
time in the very best educational institu- 
tions of the country. He had an ample 
fortune, was of a very fascinating address, 
possessed a handsome face and person, was 
a persistent disputant, and one of the 
best talkers in the province. At first he 
paid enough attention to his position to 
introduce some reforms, to reduce pleadings 
to stricter rules, and to insist upon more 
regularity and precision in the forms of pro- 
cedure. But he soon apparently wearied of 
the irksome confinement which an honest 
performance of his duties involved. He was 
a young man when he assumed, in 1738, the 
position of chief-justice. In 1749 he visited 
England with a view, it is supposed, of se- 
curing nomination to some office in the 
colonies. About that time a plan was con- 
templated of uniting the two provinces of 
New York and New Jersey, and placing in 





the hands of one man the office of chief 
magistrate. The nominal object which sent 
him to the mother country was to protest, 
at the request of the Council of New Jersey, 
against the proposed plan. Perhaps injus- 
tice is done him with the charge that he was 
covetous of political preferment. But he 
was an ambitious man and tarried long in 
England. He certainly was a candidate for 
the position of Lieutenant-Governor of New 
York. He returned after five years’ absence 
with the commission of Governor of Penn- 
sylvania in his possession, so that he was 
not only Chief-Justice of New Jersey, but 
also chief-magistrate of another colony. 
He appreciated the incongruity of his hold- 
ing the two offices at the same time, and so 
he tendered his resignation of the position 
of Chief-Justice, which was not accepted, — 
for what reason does not sufficiently appear. 
He did not, however, hold the office of Gov- 
ernor for any great length of time. He re- 
ceived that appointment in 1754, resigned it 
in 1756, and returned to his duties as Chief- 
Justice. In 1757 he again visited England. 
During his absence a strange state of affairs 
was originated. Morris held his office, ac- 
cording to his commission, during good be- 
havior; but while he was absent in England 
William Aynsley was appointed Chief-Jus- 
tice. He held the position, however, only a 
few months. He took his seat on the bench 
in March, 1758, but died soon after, probably 
in the same year. Shortly after his death 
Nathaniel Jones received the appointment 
to the apparently vacant office. He arrived 
from England in November, 1759, went at 
once to Amboy, where he was formally com- 
missioned by Governor Bernard. From 
there he went to Elizabeth Town, where he 
was received with great honor. Speeches 
were made by the Mayor and the new-comer, 
and general congratulations were exchanged. 
The next term of the court was held in 
March, 1759. Mr. Jones appeared at that 
time, and requested that he might have the 
oath of office administered to him. But un- 
fortunately for him and his aspirations, there 
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was another Chief-Justice in the shape of 
Robert Hunter Morris sitting in the place 
which Mr. Jones proposed to occupy. This 
was a dilemma which Mr. Jones found to be 
exceedingly awkward. However, he had his 
commission read, and in his argument re- 
ferred to some minutes of the court when 
Chief-Justice Aynsley was present and had 
taken part in the proceedings. This was 
certainly quite embarrassing for Morris, who 
had possession. But he was equal to the 
occasion ; he produced his commission dated 
in 1738, by which he was undoubtedly vested 
with the office. Morris referred to the con- 
dition upon which he was to hold the posi- 
tion ; he was to have it during good behavior, 
and he had not been removed. Chief-Justice 
Morris took no part in the debate which en- 
sued, except to say that David Ogden and 
Charles Read would appear for him. As- 
sociate Nevill decided the case, declaring 
that the court could not recognize Mr. Jones 
as Chief-Justice ; that Robert Hunter Mor- 
ris had the first right to the office, and 
that Mr. Jones must seek his remedy in 
another tribunal and by a due course of 
law. The defeated aspirant for office aban- 
doned the controversy, and that was the last 
that was ever heard of the contention, which 
at one time bid fair to become a cause célebre. 
Mr. Morris held the office without further 
molestation until his death, which occurred 
under very sad circumstances. In 1764 he 
made a visit to a relative in Shrewsbury. 
In the evening he attended a dance in the 
village; and while dancing with his relative, 
dropped to the floor and expired instantly 
without a struggle. 

Morris had two associates while he was 
on the bench; one was Richard Saltar, of 
whom very little can be said. When Morris 
attempted to resign his office of Chief-Justice 
upon being appointed Governor of Pennsyl- 
vania, he recommended Mr. Saltar as his 
successor. Samuel Nevill was then also on 
the bench; but although he appears to have 
been much more fit than Saltar, Morris 
passed him by with the remark that he did 





not think Samuel Nevill would do; “his 
circumstances are so low, and he is from 
that reason unfit to be trusted in the prin- 
cipal seat of justice.” 

Samuel Nevill was born in England, and 
had received a liberal education. At one 
time before he came to America he had 
been editor of the “Morning Post.” He had 
a sister, the widow of Peter Sonmans, who 
died in New Jersey, leaving quite an estate. 
Being her elder brother, Samuel Nevill in- 
herited this estate, and came to the province 
in 1736 to claim the property. He resided 
at Amboy, where his character and talents 
were soon recognized and respected. He 
became a member of the Assembly, and at 
one time was its Speaker. He espoused the 
cause of the Proprietors in their quarrel with 
the people, and led the Assembly in its 
long controversy with the governor. Per- 
haps Chief-Justice Morris was avenging his 
father’s fancied wrongs when he wrote so 
disparagingly of Nevill. 

Nevill was made second judge of the 
Supreme Court in 1748, and continued in 
office for sixteen years. He compiled two 
volumes of the statutes of the colony, 
which were published by authority of the 
Legislature. These books contain all the 
Acts of the Assembly from 1702 to 1752, 
and are almost worth their weight in gold, 
being eagerly sought after by the Bar of 
New Jersey. 

Judge Nevill was a man of considerable 
literary merit. He became the editor of 
the “New American Magazine,” the ini- 
tial number. of which appeared in January, 
1758. It was the first periodical in New 
Jersey, and the second magazine of the kind 
ever printed in America. Nevill wrote for 
it under the name of “Sylvanus Ameri- 
canus.” The magazine was discontinued, 
for want of support, in 1760. It deserved 
patronage, however, and was really a very 
creditable affair. 

Judge Nevill died soon after the death of 
Robert Hunter Morris, and left an unsullied 
name. 
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Charles Read succeeded Morris as Chief- 
Justice. His appointment did not receive 
universal approbation. Some members of 
the bar openly denounced it. He acted as 
Chief-Justice only a few months, and gave 
way to Frederick Smyth, who was the last 
Chief-Justice of the colony of New Jersey 
before the Revolution. Read, after retiring 
from his position at the head of the court, 
again became second judge, which place he 
had previously held. 

Mr. Smyth was appointed in 1764, and 
continued in office until 1776. It was 
during his time that the trouble between 
the colonies and the mother country was 
first manifested. At the outset of his term 
of office the Stamp Act was passed, and 
it was charged that he had been a can- 
didate for the position of stamp distributor 
A meeting of the bar was called for the 
nineteenth day of September, 1765. The 
use of the stamps was the subject dis- 
cussed at this meeting, which was, in fact, 
called for that express purpose. It was 
unanimously resolved by those present that 
they would use no stamps for any purpose, 
Of course this action. if persisted in would 
put an end to all legal business, and also 
prevent any return being made to the 
home government from the sale of stamps. 
The lawyers persisted in their determina- 
tion, and resolutely refused to purchase any 
stamps. The Chief-Justice requested the 
members of the bar to meet him on the 
day succeeding this meeting. He denied 
in the most emphatic terms that he had 
accepted the post of tax-distributor, and 
then propounded several questions to the 
lawyers ; among them this,— whether they 
would agree to purchase stamps if they 
should arrive at a certain time. 
tive reply was promptly given. He also 
asked for their opinion as to the payment 
of duties, and whether he was under any 
obligation to distribute the stamps. To 
this there was only one answer, — that the 
duties could not be paid, and that he was 
not obliged to aid in-the delivery of the 
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stamps. The Chief-Justice acted on this 
advice, and the result was that the court 
was closed. 

In 1772 the British schooner ‘‘ Gaspée” 
was burned by Rhode Island Whigs. Chief- 
Justice Smyth was appointed, in connection 
with the Governor of Rhode Island and with 
the Chief-Justices of New York and of Mas- 
sachusetts and the Judge of Admiralty, a 
committee, to examine into the affair. The 
examination was fruitless of any result ; but 
the appointment of this commission gave 
authority to the first Continental Congress 
to issue an address to the people, in which 
it was charged that “a court had been 
established at Rhode Island for the purpose 
of taking colonists to England to be tried.” 
The lines began now to be sharply drawn 
between the friends of the independence 
of the colonies and the supporters of the 
mother country. Chief-Justice Smyth was 
a decided loyalist, and never refrained from 
fairly and openly defining his position. But 
he was honest in his opposition to what he 
deemed treasonable attempts against the 
regularly constituted authorities. His charge 
to a grand jury in Essex County afforded an 
opportunity to the members of that body to 
make some very decided and sharp replies 
to his strictures. 

It is not perhaps generally known that in 
New Jersey there was a small tea-party fash- 
ioned somewhat after the larger and more 
celebrated one at Boston. The captain of 
a vessel loaded with tea, bound for Philadel- 
phia, did not dare land his cargo at that 
city. So he sailed up the Cohansey River 
as far as Greenwich, and there unloaded. No 
fear of any disturbance at this quiet hamlet 
was anticipated, but a number of men as- 
sembled, went to the cellar where the chests 
of tea were stored, quietly took them out 
to an adjoining meadow, and burned them. 
Some of the trespassers were known, and 
were among the most respectable citizens of 
Cumberland County. One of them was the 
father of the Hon. L. Q C Elmer, who af- 


terward became an associate justice of the 
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Supreme Court, and another was elected 
Governor of the State. Suits were brought 
for the recovery of damages for the destruc- 
tion of the tea. Eminent counsel were em- 
ployed on both sides, but the suits were 
never brought to trial. The plaintiffs were 
non-residents, and security for costs was 
demanded, which was never furnished, and 
there was an end of the matter. Chief- 
Justice Smyth brought the matter to the at- 
tention of the Grand Jury of Cumberland 
County at the next session of the court, 
and strongly urged the finding of indict- 
ments. But the grand jury refused to listen, 
and ignored the bills, although they were 
sent a second time to their room. 


After the War of the Revolution was actu- 


ally begun, Chief-Justice Smyth removed to 
Philadelphia, where he died. 

His associate judges were David Ogden 
and Richard Stockton, two of the most dis- 
tinguished men who ever practised law in 
New Jersey. 

It is a fact which has perhaps escaped the 
attention of historians that some of the 
strongest and ablest men in the profession 
of the law became devoted loyalists. David 
Ogden was one of these, and he embraced 
the side of the King of England from pure 
convictions of duty, for he was an honest 
man, and his decisions for his own individ- 
ual guidance were based upon what he 
deemed just and right. 

He was of a distinguished family which 
came to New England at an early date and 
removed from there to New Jersey. His fa- 
ther was Josiah Ogden, who was for many 
years a member of the Legislature from Es- 
sex County. His brother was Jacob Ogden, 
a physician who attained great eminence 
in his profession. David Ogden was born 
at Newark, very early in the eighteenth cen- 
tury. He was educated at Yale, where he 
was matriculated in 1728. He then read law 
in New York, and after completing his studies 
began practice in Newark. He was not a daz- 
zling nor a brilliant man ; he could not even 
be called a genius, but he had better quali- 
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fications than those generally accompanying 
genius, to equip him for a Jawyer’s life. He 
was clear-headed, of uncommon good sense, 
and of an unfailing judgment. He added to 
these excellent aids to success in a legal pro- 
fession, the most untiring industry, which 
was unsurpassed by any of his contempora- 
ries at the bar. Very soon he was the ac- 
knowledged leader of the profession in New 
Jersey. He received an appointment to the 
bench as associate justice in 1772. No man 
of his time was better equipped than he for 


_ the performance of the duties of this office. 


His never failing judgment, his inexhaustible 
stores of learning, his clear-sighted percep- 
tion, his good, sound common-sense, and 
honesty of purpose were qualifications which 
admirably fitted him for the office of judge. 
But he could not have a fair opportunity of 
displaying his capability for the position. 
He was appointed in troublous times, at a 
period when it must have been apparent 
even to the most casual observer that the 
issue between the colonies and England 
must soon be submitted to the arbitrament 
of the sword. When the lawyers refused to 
purchase stamps, he united with them in 
their action; but he was a loyalist and an 
honest one. When hostilities actually be- 
gan and it was not safe for him longer to 
remain in the place of his birth, he removed 
to‘'New York and resided there during the 
war. His convictions of duty drove him to 
decided action, and he devoted all the ener- 
gies of his strong nature to the success of 
the cause he honestly believed deserved to 
be successful. He never despaired until the 
last moment of its final triumph. He busied 
himself most industriously with his pen. 
Among his productions was one which pro- 
vided for a plan for the government of the 
colonies after their submission, which, as he 
expressed it, “ was certain and soon to hap- 
pen, if proper measures were not neglected.” 
His plan was quite complex, but it is some- 
what amusing to notice that it embraced 
perfect self-government by the _ colonies 
through a parliament and officers chosen 
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by the colonists; with power of taxation 
vested only in the Continental Parliament. 
Among other propositions made by Mr. 
Ogden was the creation of Barons from 
among the freeholders and inhabitants of 
the colonies, who were to compose a house 
of Peers for the American Parliament. Per- 
haps David Ogden might have had in his 
mind one inhabitant of the provinces who, 
he thought, would make an excellent mem- 
ber of the proposed House of Lords, and 
who ought to be made a Baron. 

After the independence of the Republic 
was acknowledged by the British Govern- 
ment, Mr. Ogden went to England, and be- 
came agent for the loyalists in the prosecution 
of their claims for compensation for losses 
they had sustained by their adherence to 
the king. He returned from England in 
1790, and resided in Long Island until his 
death, which occurred in 1800. 

The other associate justice with Chief- 
Justice Smyth was Richard Stockton, than 
whom no one of his time is more revered 
in New Jersey. He came of most excellent 
stock, whose representatives are now to be 
found in New Jersey, with just claims upon 
the respect and confidence of their fellow- 
citizens. Justice cannot be done to this 
eminent man in the short space which re- 
mains. His forefathers came to New Jersey 
in the seventeenth century, and were lage 
landholders near Princeton, the seat of the 
College of New Jersey. His father was 
John Stockton, who at one time held a high 








judicial position in Somerset County, and | 


was a man of mark in his day. Richard 
Stockton was educated in his native village, 
under the very best teachers which the colony 
afforded. He graduated at the College of New 
Jersey in 1748, and then read law with David 
Ogden in Newark. 
1754, and then began to practise his profes- 
sion at Princeton. It was not long before 
his power was felt, and he soon led the bar 
in his part of the State. For twelve years 
he was fully engaged in a very large practice, 
when he visited England, where he was re- 





He came to the bar in | 


ceived with the most gratifying considera- 
tion. Heremained abroad for fifteen months, 
and while in England was frequently con- 
sulted by members of the government and 
by other persons who were interested in the 
affairs of the colonies. 

The act which most redounded to his 
credit, and for which he should receive the 
gratitude of all Jerseymen, was that which 
procured the settlement of the Rev. Dr. 
Witherspoon as president of the College of 
New Jersey. The trustees of that institu- 
tion had unanimously elected the Scotch 
divine to that position; and the letter to 
him announcing his appointment was trans- 
mitted to Mr. Stockton while he was in 


‘England, with a request that he would make 


a personal application to Dr. Witherspoon. 
He made a journey to Scotland for the ex- 
press purpose, and it was due entirely to his 
exertions that the office was accepted. He 
was obliged not only to overcome the Doc- 
tor’s natural reluctance to leave Scotland 
for an untried experiment, but also to re- 
move the very decided repugnance which 
Mrs. Witherspoon entertained toward the 
removal. He was at last successful, after 
repeated efforts; and the college and New 
Jersey gained a scholar and divine, and 
the colonies a devoted friend, who proved 
a tower of strength in the struggle with 
England. Mr. Stockton returned in Sep- 
tember, 1767, was soon elected a member 
of the Legislature, and in 1774 was raised 
to the bench, taking his seat beside his old 
preceptor, David Ogden. 

There was very little opportunity for either 
of these distinguished men to display their 
peculiar fitness for the high judicial posi- 
tions they occupied. The career of Ogden 
has already been sketched, though very im- 
perfectly. Stockton did not follow the lead 
of his former teacher. He espoused the 
popular cause, and was as fearless and de- 
termined in his support of it as David Ogden 
was in his adherence to the king. In 1776 


Mr. Stockton was elected a member of the 
Continental Congress, sitting at Philadel- 
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phia. Dr. Witherspoon was one of his 
colleagues, and they both signed the Dec- 
laration of Independence. That act, which 
seems so glorious to the citizen of to- 
day, was then fraught with serious conse- 
quences. Mr. Stockton took part in the 
debates in Congress relating to the Decla- 
ration before it was signed, and made an 
able speech in favor of the measure. But 
his prominence in this transaction rendered 
him liable to attack from the enemy. He 
had a most delightful home which lay di- 
rectly in the path of the British army as it 
marched through New Jersey flushed with 
the victories of Long Island. His property 
was desolated, and his house and premises 
were made the scene of rioting and wilful, 
wanton destruction. He was driven from 
his estate, and compelled to seek refuge in 
Monmouth County. The enemy followed 
him to this retreat, seized him in his bed 
at night, inflicted upon him every species 
of insult and injury, and with a brutality 
which would have disgraced even _ barbari- 
ans, in a most inclement season carried him 
to New York, where he was made the in- 
mate of a jail, herded with criminals, and 
subjected to such severe, unprecedented 
treatment that Congress at last interfered 
and threatened retaliation. He was at 
length released ; but so enfeebled in health 
by his sufferings and privations, that he soon 
succumbed to the result of this treatment, 
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| and died in the early part of the year 1781, 


at the age of fifty-one. He was for many 


| years one of the trustees of his Alma Mater, 
_and one of the most eloquent of the divines 
| of that institution, and its vice-president 


pronounced his funeral sermon, whose esti- ° 
mate of the character of Mr. Stockton was 
given in the most touching and sympathetic 
utterances, and with an eloquence and fervor 
which was heightened by the truthfulness 
which adorned his address. “At the bar,” 
said this eulogist, “he practised for many 
years with unrivalled reputation and success. 
In council he was wise and firm, but always 
prudent and moderate. The office of Judge 
of the Province was never filled with more 
integrity and learning than it was by him 
for several years before the Revolution. As 
a man of letters he possessed a superior 
genius, highly cultivated by long and assid- 
uous application. His researches into the 
principles of morals and religion were deep 
and accurate, and his knowledge of the laws 
of his country extensive and profound. He 
was well acquainted with all the branches of 
polite learning, but he was particularly ad- 
mired for a flowing and persuasive eloquence 
by which he long governed in the courts of 
justice.” 

He was the last associate justice in New 
Jersey prior to the Revolution, and of all 
those who adorned the bench before that 
event he was undoubtedly the best. 
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HE calling of the Prince of Wales as a 
witness, and the fact of his being 

sworn in the ordinary way, afford a striking 
proof that in the eye of the law all men are 
equal. The privileges (if any) that would 
attach to the Prince of Wales would not at- 
tach to him in his capacity of Prince of Wales 
or Heir Apparent to the Throne, but simply in 
his capacity of a peer of the United Kingdom, 
as Duke of Cornwall. It is curious to think 
that a peer of the realm, while sitting in 
judgment on_a fellow peer in cases of felony, 
either as a member of the House of Lords 
when Parliament is meeting, or as a member 
of the Court of the Lord High Steward when 
Parliament is prorogued or dissolved, can 
give his verdict without oath upon his honor, 
whereas he cannot be examined as a witness 
in any cause, whether civil or criminal, or in 
any court of justice, whether it be an in- 
ferior court or the House of Lords, unless he 
be first sworn or make the affirmation to 
which by statute the sanction of an oath is 
attached. “The respect,” as Taylor, in his 
“Law of Evidence,” observes, ‘‘ which the law 
shows to the honor of a peer does not extend 
so far as to overturn the settled maxim that 
in judicio non creditur nist juratis.” A peer 
was, however, permitted under the old law 
to answer a bill in Chancery upon his pro- 
testation of honor and not upon his oath. 
This practice led to a curious mistake in an 
Irish case. A newspaper proprietor named 
Birch sued Sir William Somerville — after- 
wards Lord Athlumney — when Chief Sec- 
retary for Ireland, for an alleged breach of 
contract to pay him for articles written in 
the interest of the Government. The late 
Lord Clarendon, the Lord Lieutenant of 
Ireland of the day, was subpoenaed as a wit- 
ness. An attestation of honor instead of 
an oath was by mistake administered to him, 
and he was then examined and cross-exam- 
ined without any objection being taken to 
the reception of his evidence. <A motion for 
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a new trial was made on the ground that the 
testimony of an unsworn witness had been 
received ; but the Court, having ascertained 
that the losing party had from the first been 
aware of the irregularity, held that the ob- 
jection came too late, and the rule was ac- 
cordingly discharged. (Birch v. Somerville, 
2 Ir. L. Rep. N. S. 243.) 

Closely connected with the examination of 
princes of the blood as witnesses is the pos- 
sible examination of Royalty itself in a court 
of justice. 

In the impeachment of the Earl of Bristol, 
in the early part of the reign of Charles L., 
a curious constitutional question arose, which 
Lord Campbell, in his “ Lives of the Chancel- 
lors,” tells us very much perplexed the Lord 
Keeper, who was, curious to relate, the Lord 
Coventry of the day. Itremains still unde- 
termined. The Earl of Bristol, in his defence, 
relied upon communications which had passed 
between him and the King, when Prince of 
Wales, at Madrid, and proposed to call the 
King himself as a witness. The Lord 
Keeper gave it as his opinion that the Sov- 
ereign cannot be examined in any judicial 
proceeding, under an oath or without an oath, 
as he is the fountain of justice, and since no 
wrong may be imputed to him, the evidence 
would be without temporal sanction. On 
the other hand, the hardship of an innocent 
man being deprived of his defence by the 
heir to the Crown becoming king was urged, 
and much stress was laid on the doctrine 
that substantial justice ought to be paramount 
to all technical rules. A proposal was made, 
which could not be resisted, that the judges 
should be consulted; they however declared 
on a subsequent day that his Majesty, by 
his Attorney-General, had informed them 
that, “not being able to discuss the con- 
sequence which might happen to the prejudice 
of his crown from these general questions, 
his pleasure was that they should forbear to 
give an answer thereto.” (2 Campbell’s 
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Lives, pp. 510, 511.) Lord Campbell, writ- 
ing in 1845, apprehends that the Sovereign, 
if so pleased, might be examined as a wit- 
ness in any case, civil or criminal, but 
must be sworn, although there would be no 
temporal sanction to the oath. He likewise 
states that in the Berkeley Peerage case, be- 
fore the House of Lords in 1811, there was 
an intention of calling George IV., then 
Prince Regent, and as such exercising some 





royal prerogatives, as a witness; the general 
opinion being that he might have been ex- 
amined, but not without having been sworn. 
It seems strange to think that eighty years 
afterwards another stage of this Berkeley 
Peerage case deprived one of the parties 
in a case in which the Prince of Wales 
of the day was actually examined of the 
advocacy of the Attorney-General. — Law 
Times. 





DIVORCES ON CONDITION. 


By Davin WERNER AMRAM. 


_ is perhaps no more striking 
and anomalous feature in any legal 
code than the provision of the ancient 
Hebrew law embraced under the above title. 
It evinces great subtlety on the part of its 
framers, and at the same time is a mark of 
the genuine humanitarian spirit in which the 
Pharisaical Doctors laid down the law and 
executed it. 

The Mosaic law (Deut. xxv. 5-10) pro- 
vided that when a man died leaving a widow 
without issue, it became the duty of his 
brother to marry her; or if he refused to 
do so, to express publicly his intention and 
submit to the ceremony of Halisa, or draw- 
ing off the shoe, which was performed be- 
fore the elders of the city. The widow drew 
off the shoe of her unloving brother-in-law, 
and spitting before him, said, “ Thus shall be 
done to the man who will not build up his 
brother’s house” The purpose of this law 
was to preserve the memory and name of 
the deceased in the names of the children of 
his wife begotten by his brother ; it had the 
further effect of preventing the too minute 
subdivision of the property of the deceased, 
for the brother marrying the widow became 
the sole heir. Thus under the Mosaic law 
the woman on the death of her husband be- 
came ipso facto the betrothed of her brother- 








in-law, and no stranger could marry her until 
the brother-in-law had renounced his right. 

Naturally this law often worked a hard- 
ship, the woman being compelled to marry a 
man who might be personally odious to her, 
and perhaps to pay heavily for the privilege 
of being released from the enforced be- 
trothal. To meet this case the Rabbis in- 
vented the Divorce on Condition, whereby 
the law of Moses, which could not be abro- 
gated, was neatly evaded. The husband on 
his sick-bed, believing the end to be near, 
gave to his wife a Bill of Divorcement, 
coupled with the condition that it should 
not go into effect until his death, and be 
null and void should he recover from his 
sickness. The effect of this was that she 
remained a wife until the moment of his 
death, when by force of the condition an- 
nexed to the Bill of Divorcement, she be- 
came not his widow but a divorced woman, 
and thus was saved from the brother-in-law. 
To meet the objection that there could be 
no divorce after death, the Rabbis argued 
that the Bill of Divorcement worked retro- 
actively, and that it dated as of the day of 
its delivery to the wife; that the death of the 
husband was like any other event, merely 
a condition, which being fulfilled made the 
divorce absolute and indefeasible. 
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In carrying out this law, the Rabbis de- 
parted widely from the precedents. The 
strict rules of law required that to constitute 
a valid divorce there must be actual delivery 
of the Bill of Divorcement to the wife or her 
legally constituted agent or attorney during 
the lifetime of the husband. Yet in a case 
where the husband had given the Bill of 
Divorcement to a messenger with instruc- 
tions to deliver it to his wife, stating at the 
same time that its purpose was to protect her 
from the marriage with the brother-in-law, 
the Rabbis held it to be a valid divorce, al- 
though the husband had died before the Bill 
had been delivered. 

Once established, this form of the Bill of 
Divorcement was used to meet another case, 
which under the old law had often resulted 
in great hardship to the wife. The Jewish law 
knew of no presumption of death from long 
absence, so that if a man went abroad and 
died there, his wife was ever regarded as a 
married woman, and prevented from remarry- 
ing until actual proof was had of her hus- 
band’s death. In those days an unprotected 
woman was in a really unfortunate condition ; 
they called her the Aguna (the forlorn one ). 
Here again the convenient Divorce on Con- 
dition was invoked as a preventative measure. 
Before setting out on his journey to distant 
lands, the husband gave his wife a Bill of 
Divorcement, with the condition annexed 
that it should go into effect if he did not re- 
turn within a certain number of days, but to 
be null and void if he did return within the 
specified time. If then, as often happened 
in those days, he was murdered, or carried 
away to a distant land as aslave, his wife was 
free to contract a second marriage after hav- 
ing waited the prescribed length of time, 
after which the divorce became of full effect. 

When first introduced, this form of divorce 
was in the nature of a free-will offering by 
the generous husband to his wife to pro- 
tect her from trouble in the event of his 
death; but as it sometimes happened that a 
husband would without cause depart for dis- 
tant lands, leaving his wife uncared for and 








helpless, this custom became law and obliga- 
tory. Every husband, journeying to distant 
lands, was obliged to leave with his wife a 
Bill of Divorcement “on condition.” 

When the Divorce on Condition had _ be- 
come a fixed institution, it became the theme 
for much discussion and fine hair-splitting in 
the colleges. The Rabbis distinguished be- 
tween conditions precedent, where the divorce 
became operative at some definite future time 
or on the happening of some particular event, 
and conditions subsequent, where the Bill of 
Divorcement by the terms of the condi- 
tion annexed went into effect on the day of 
delivery, but was dependent on some future 
event to make it absolute, failing which it 
became null. So in the course of one of the 
discussions in the college of Pumbaditha in 
Babylonia under the cross-fire of question 
and answer the following distinction was 
made by Abaye, the president of the col- 
lege (A. c. 335): “If a husband on his 
sick-bed says to his wife, ‘Here is your Bill 
of Divorcement, which shall become opera- 
tive wen the sun rises,’ and then dies during 
the same night, there is no divorce, for the 
condition being precedent, and not having 
been fulfilled during the lifetime of the hus- 
band, the divorce is annulled ; for there can 
be no divorce after death. But if the hus- 
band had said, ‘ Here is your Bill of Divorce- 
ment, which shall become operative as soon 
as the sun rises,’ it would have been a valid 
divorce, for the condition in this case is sub- 
sequent, and the divorce went into effect 
immediately on the delivery of the bill, and 
merely required the rising of the sun to 
render it absolutely indefeasible ; and as the 
divorce was valid when the bill was delivered, 
it matters not that the husband died before the 
condition was fulfilled.” That the Divorce 
on Condition should have given rise to a vast 
number of hypothetical questions in the 
schools is but natural. Of all these I will 
cite one which is interesting on account of 
the light it throws on Roman criminal law as 
administered in conquered provinces. As 
the status of the widow differed materially 
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from that of the divorced woman, it was 
important to determine, in cases where the 
husband sent a Bill of Divorcement from a 
distant place to his wife, whether he was 
still alive when the bill was delivered to her. 
The presumption was ordinarily in favor of 
the validity of the divorce; and the question 
arose, what if the husband was known to 
have been in danger of his life at the time 
when he gave the bill to the messenger? 
“Suppose,” once said a disciple to Rabbi 
Joseph of Pumbaditha, “a man, accused of 





a capital crime ard led before a Court of 
Justice for trial, sends a Bill of Divorcement 
to his wife, may we presume that he was 
yet alive when it was delivered?” To 
which the Rabbi replied, “If the accused is 
led before a Jewish tribunal, he is presumed 
to be yet alive when the bill is delivered, for 
a Jewish tribunal is loath to condemn man 
to death; but if he is led before a Court of 
the Heathen (a/zas, Romans), I should be 
obliged to decide otherwise, since a man 
accused before them is as good as dead.” 





LONDON LEGAL LETTER. 


Lonpon, July 4, 1891. 
E are at last attempting to grapple with the 
subject of legal education. It is noto- 
rious how far we in the old country are behind 
you in this matter; singularly enough, although 
no country has ever produced a more splendid 
roll of practising lawyers, or for that matter a 
finer type of the legal practitioner, yet we are 
nowhere in the sphere of formal instruction in 
law. This arises partly from our virtues, partly 
from our faults. We venerate the actual; we like 
to see legal principle in every-day operation ; 
we weary of the mists and vapors which hang 
round the original springs in the uplands of his- 
tory. Your readers are no doubt more or less 
familiar with the mode of becoming an English 
barrister ; every one has smiled at our eating of 
dinners, our not too embarrassing examinations. 
A smaller number, however, are aware that for a 
good many years there has been in existence a 
system of law lectures delivered in the various 
Inns of Court by competent authorities on all the 
main branches of the science, including of course 
Roman, Constitutional, and International Law, 
and Jurisprudence. The flaw in the scheme was 
that, attendance not being compulsory, very few 
students ever went to the lectures at all. These in- 
structions exerted not the slightest influence on 
the education of the professsion. 
The system has for long been admitted to be 
unsatisfactory. but it is only quite recently that the 
Benchers of the Inns of Court have brought 





their deliberations to a practical conclusion. It is 
now proposed to inaugurate a fully organized 
scheme of legal instruction ; there are to be Pro- 
fessors, Readers, and Tutors, the scope of the in- 
structions will be enlarged, and I gather that 
students in the future will be required, or at least 
find it necessary, to attend the prelections. Lord 
Justice Lindley and Mr. Justice Matthew have 
identified themselves prominently with the move- 
ment for a higher standard of legal education. 
Nothing beyond the outlines of the scheme has 
at present become known; but such as they are 
they have met with very general approval. 
The case of the Bishop of Lincoln, which is 
at present before the Judicial Committee of the 
Privy Council on appeal from the judgment of 
the Archbishop of Canterbury, continues to ex- 
cite the greatest interest. When the proceedings 
against the Bishop of Lincoln for alleged ritualis- 
tic practices were commenced in the first instance, 
an obsolete jurisdiction of the Primate was re- 
vived, in order if possible to meet the objections 
of the High Church party to a civil tribunal. 
This well-meant effort, however, was only partially 
successful; High Churchmen, while entertaining 
the highest respect for the Archiepiscopal Court, 
declined to regard it as a constitutional tribunal, 
asserting that the proper court to deal with such 
matters was one consisting of all the bishops of 
the province of Canterbury. In the event the 
Archbishop and his episcopal assessors found for 
the bishop on every substantial point ; in so doing 
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they disregarded previous decisions of the Privy 
Council on matters of ritual. In the proceed- 
ings on appeal, the bishop does not appear; he 
- refuses, of course, in any way to recognize a 
civil tribunal in matters spiritual. The result of 
the case is awaited with no little anxiety. Hith- 
erto the decisions of the Privy Council on ritual 
questions have been a dead letter ; all efforts have 
utterly failed to restrain the spread of the Catholic 
ceremonies. 

The Lord Mayor has not received much eulogy 
for his most recent exertions as a public peace- 
maker. After the settlement of the recent omni- 
bus strike, Lord Mayor Savory addressed a letter 
to the Directors of the General Omnibus Com- 
pany, suggesting that they should drop all legal 
proceedings which had been commenced against 
workmen in respect of acts of violence and in- 
timidation committed during the strike, in view of 
the pacification arrived at. To this appeal the 
directors somewhat forcibly replied that they re- 
gretted the Lord Mayor should wish so much fa- 
vor shown to men who had broken the law ; and 
only a few days since, Sir Peter Edlin, in passing 
smart sentences on the men proved to have been 
guilty of improper conduct, commented unfavor- 
ably on outside efforts to interfere with the opera- 





tion of the law. Of course the Lord Mayor was 
actuated only by the most good-natured motives ; 
no man is less likely to smile upon law-breaking 
even in its mildest form. 

One of the defects of the High Court of Justice 
is that the court accommodation is insufficient if 
all the judges happened to sit at once. We had an 
illustration of this the other day. Two judges could 
find no court-rooms ; so for one a tribunal was 
fitted up in a sort of consuiting-room, while the 
other was ensconced in the old Hall at Lincoln’s 
Inn, now in disuse, but once the scene of the pomp 
and ceremony of the High Court of Chancery. 

Miss Wiedeman, the German governess, has 
on the third trial at last succeeded in getting a 
verdict in the action she brought against the 
Hon. Robert Walpole for breach of promise of 
marriage. The jury gave her £300, which she 
regards as a very inadequate solatium. Of 
course this sum wil) be quite insufficient to 
meet legal expenses; moreover the verdict is 
subject to the decision of a question of law, 
the judge at the trial having admitted some 
very vague evidence as corroboration of the 
promise to marry. Breach of promise actions 
appear in every succeeding Cause list in un- 
diminished numbers. eee 
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THE GREEN BAG. 


= these hot, sweltering midsummer days it is 

easy enough to live up to that part of our 
title which calls upon us to be “ useless ;” but when 
it comes to being “ entertaining” under such de- 
pressing conditions, the Editor may be excused 
for groaning a little in spirit. Many of the Edi- 
tors of prominent law journals — the “ American 
Law Journal,” the “Albany Law Journal,” and 
the “Chicago Legal News,” for example — have 
deserted their posts, and are making the “ grand 
tour” of Europe. No such good luck has befallen 
the Editor of the “ Green Bag,” and his heart re- 
joices if he can get an occasional “ day off’ His 
turn may come, however, and he has carefully 
preserved Brother Thompson’s directions (see the 
“ American Law Review”) as to what to do and 
what not to do when the important time comes. 
In the mean time he resigns himself patiently to 
his lot, and strives to add something to the pleas- 
ure of his readers, all of whom, judging from the 
orders received for changes in addresses, insist 


that the “Green Bag” shall follow them in their | 


summer wanderings. 





WE are indebted to Judge Murray Edward | 


Poole, of Ithaca, for the following list of distin- 
guished Alumni of the Law School of Iowa State 
University. 


Authors: 1873, Emlin McClain, compiler of An- 
notated Code and Digest of Iowa; 1881, Charles 
B. Elliott, author of articles on “ North-Eastern 
Fisheries and the Legislature and the Courts.” 

Chancellor Law School: 1873, Emlin McClain, 
Law Department, State University, lowa. 


50 


Financier; 1867, W. W. Baldwin, Land Commis- 
sioner, C. B. & Q. R. R. 

Foreign Minister : 1884, Alexander Clark, Liberia. 

Judge U. S. Supreme Court: 1874, Joseph C. 
Helm, Chief-Justice, Colorado. 

Judges State District Courts: 1867, David Ryan, 
Iowa ; 1868, John W. Harvey, Iowa; 1869, Robert C. 
Henry, Iowa; 1869, Charles H. Lewis, Iowa; 1872, 
J. C. Elwell, Colorado; 1873, J. Perry Conner, Iowa; 
1873, William J. Jeffries, lowa; 1875, Nathan W. 
Macy, Iowa; 1875, John W. Nowlin, South Dakota; 
1877, George H. Carr, Iowa; 1878, Marcus Kavanagh, 
Iowa ; 1879, John Campbell, Colorado; 1879, Horace 
E. Deemer, Iowa; 1881, Scott M. Ladd, Iowa. 

Judge Municipal Court: 1881, Charles B. Elliott, 
Minneapolis, Minn. 

Lawyer : 1866, Thomas S. Wright, General Soli- 
citor of “ Rock Island” Road. 

Lecturer in Law School: 1881, Charles B. Elliott, 
Law Department, University of Minnesota. 

Members of Congress: 1886, Joseph Lyman; 
1870, William E. Fuller; 1877, John J. Seerley ; 
1881, J. H. Sweeney. 

President State Senate: 
Browne, Florida. 

Reporters State Supreme Court: 1875, John L. 
Griffiths, Indiana; 1881, Nath. B. Raymond, Iowa. 
, State Secretary of State: 1874, Frank D. Jack- 
son, Iowa; 1880, William M. McFarland, Iowa. 

State Attorney-General: 1870, Smith McPherson, 
Iowa. 


1880, Jefferson B. 


—— 


LEGAL ANTIQUITIES. 


CHARONDAS, in order to check capricious in- 
novations in his Thurian laws, ordained that who- 
ever should propose any alteration in them should 


| remain in public with a rope about his neck, till 


the people had formally decided upon its adoption 
or rejection. In the latter case the rope was 
tightened, and the reformer strangled. It is 
hardly necessary to observe that few alterations 
were proposed. Only three instances are re- 
corded by the Greek historians; and of these, 
but one refers to criminal legislation. 
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IN 1175, immediately after his release, William 
of Scotland made a law for the repression of theft 
after the English model, but much more drastic. 
It was, in the terms of the assize of Clarendon in 
1166,enacted by Henry II., that any man de- 
famed as a malefactor by the oath of twelve lawful 
men of the hundred and four men of any vill, was 
to go to the ordeal of water. William’s en- 
actment was a stronger measure. Whoever was 
accused of theft or theft bote —that is, com- 
pounding with a thief or sharing his plunder — 
might, on oath of the bailie or grieve and three 
other leal men of the vill, be taken and made to 
underly the ordeal of water. But if to these four 
oaths the oaths of three old men were superadded, 
instant execution followed without either ordeal or 
battle. 





FACETIZ. 


Mr. Jasper. Jedge, I wants to pucchase de 
ve’y stronges’ kin’ e’ "vorce papers dat you’m got 
in the cote. 

Jupce. Divorce papers, eh? 
your wife had trouble ? 

Mr. J. No, sah! Dar’d be a little prebious 
un’er de suckemstanzas, cos we haid’t done been 
tuk inter de shackles er mattermony yit. 

Jupce. What! Not married yet, and asking 
for divorce papers ? 

Mr. J. Dat’s de case, Jedge ; but yo’ see I’m 
gwinter take a partner nex’ week, an’ weze ten’in’ 
to mobe ober in the lowlan’s whar cotes iz mighty 
sca’se, an’ I wants deze papers whar I kin lay 
mer han’s on ’em. I’m oner deze precaution- 
ous citerzens, Jedge, dat berlebes in de maxiums, 
“In timer peace, prepar’ for war,” an’ I prefers ter 
hab deze dockermen’s whar I kin forwif *bolish de 
lady wid dim ef she done grow rantankerous. Ol 
Parson Widemouf hain’t been proach dat Foolish 
Vargin case ter me fo’ nuffin, an’ I wants to gyard 
merse’f ergin de same ’speunce. 


Have you and 


An old man was on the witness-stand, and was 
being crosseexamined by the lawyer. 
you are a doctor, sir?” 
“What kind of a doctor?” 
sir, I mdkes intments.” 


“You say 
“Yes, sir; yes, sir.” 

‘*T makes intments, 
“ What’s your ointment 











good for?” ‘It’s good to rub on the head to 
strengthen the mind.” “What effect would it 
have if you were to rub some of it on my head?” 
“None at all, sir; none at all. We must have 
something to start with.” 


AN old Maine judge who was a stern Prohibitionist 
was once trying a case in which a certain man was 
accused of selling liquor. Everybody, including 
the judge, was morally certain that the man was 
guilty, but on the evidence the jury felt obliged 
to acquit him. On hearing the verdict the judge 
arose and remarked: “ It is evident by the goings 
on in this village that some one is selling. I’ll fine 
you $10 and costs,’ he added, turning to the 
prisoner ; “ and if I ever hear of your selling again 
I will send you to jail.” 


“Do you know the value of an oath?” asked 
the judge of the old darkey who was to be the 
next witness. 

“Yes, sah, I does. One ob dese yeah lawyers 
done gib me foah dollars foh to swear to suffin. 
Dat’s de value of an oath. Foah dollars, sah.” 

And then there was consternation in the court- 
room. 


Jupce Durry. And you saw the prisoner strike 
the complainant ? 

Witness. Yes, your honor. 

Jupce. And had he given him provocation ? 

Witness. Why, you see he pulled out a roll 
of bills. 

Jupce. And you mean to say the prisoner struck 
him for that. 

Wirness. Well, he struck him for some of it. 


“No,” said the condemned, “I don’t think 
much of your judges; there’s nothing polite or 
gentlemanly about ’em, you know. There’s Re- 
corder Smyth, for instance. He gets me into his 
court and asks me, ‘ Are you guilty, or not guilty?’ 
And when I tells him, ‘ Not guilty,’ instead of 
taking my word, as one gentleman should take 
another’s, he goes to work and leaves it to a 
dozen fellows that never knew me a second in 
all their lives. ”T ain’t square, that’s what I say ; 
and ’t ain’t good manners, neither.” 
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THE prisoner at the bar was doing his best to 
make out his case. “I didn’t know,” he said, 
“that there was any —” 

**T beg your pardon,” interrupted the pro- 
secutor. ‘Ignorance of the law excuses no man.” 

“Oh, does n’t it?’ responded the prisoner, with 
fine sarcasm ; “then what are you asking me to 
excuse you for?” 





IN a case against a respondent charged with the 
crime of arson, one witness was asked by the 
court: ‘*When you looked in the fireplace that 
evening, was there anything combustible there?” 
To which the witness replied, after deliberating : 
“T sware, Jedge, I did n’t see nothing a-dustin 
there.” 


AT an examination of candidates for admission 
to the Maryland Bar, one of the aspirants, now a 
prominent criminal lawyer, was asked, — 

“In case a /ife tenant holds over, what is the 
proper form of action?” 

The answer came promptly: “ Ejectment.” 

On being sent to the law library to make a 
search for authorities, the candidate prepared a 
very readable brief on the subject. 


Scene, a Court-Room. Time, 1890. 


Jupce. Your age? 

Lapy Witness. Thirty years. 

JupcE (incredulously). You will have some diffi- 
culty in proving that. 

Lapy Wrrness (excitedly). You'll find it hard 
to prove the contrary, as the church register which 
contained the entry of my birth was burned in the 
year 1845. 


Jupce. You say your father died from a sudden 
shock to his system. Was he an electrician? 

Prisoner. No. He fell from a scaffold. 

Jupce. Oh, a bricklayer, was he? Was it his 
own fault ? 

PRISONER. I think it was the sheriff’s fault, your 
honor. 


NOTES. 


“ Tue sparks of all the sciences in the world,” 
said Sir Henry Finch, “are raked up in the ashes 
of the law.” 





A MaryLanp judge recently held Bavaria to be 
a province of Austria; and a Baltimore attorney 
cited “that eminent English barrister Justinian, 
one of the early authorities on the law of 
bailments.” 


At Stafford, England, a judge sentencing a pris- 
oner convicted of uttering a forged one-pound 
note, after pointing out to him the enormity of the 
crime, and exhorting him to prepare for another 
world, continued as follows: ‘ And I trust that 
through the merits and mediation of our Bles- 
sed Redeemer you may there experience that 
mercy which a due regard to the credit of the 
paper currency of the country forbids you to hope 
for here.” 


WHEN King Frotho the Third, in the misty age 
of Denmark, sanctioned the settlement of con- 
troversies by the sword, he said he deemed it much 
fitter to contend with weapons than with words. 


AN extraordinary superstition was brought to 
light .in Scotland, a short time ago, during the 
course of the trial of a man named Laurie for the 
murder of an English tourist, a Mr. Rose. ‘The 
police were requested by the counsel in the case to 
explain the mysterious disappearance of the dead 
man’s boots at the time of the inquest held on his 
body. With manifest reluctance the inspector in 
command of the local constabulary informed the 
court that he had directed a policeman to take the 
boots down to the seashore and bury them in the 
sand below high-water mark. The purpose of this 
extraordinary measure was to “lay ” the murdered 
man’s ghost, — an object which, according to an- 
cient Scotch tradition, may be obtained by bury- 
ing his boots under water. For ghosts are popu- 
larly credited with as deep-rooted an aversion to 
water as they have to walking barefooted; and 
Mr. Rose’s ghost, being shoeless, would therefore 
abstain from disturbing people in the neighborhood 
of the spot where the murder was committed. 

The sentiment with regard to “dead men’s 
shoes ’”’ and to the dislike of ghosts to run about 
barefooted prevails not only among the masses, 
but also among the classes in Scotland, and is 
based on an ancient superstition that the dead 
must pass through a kind of purgatory. A curi- 
ous old manuscript in the Cotton Library, dating 
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from the sixteenth century, states that the dead 
must pass through “a greate lande full of thorns 
and furzen” before reaching heaven, and, with a 


view of preserving their feet from any scratch, | 


eut, or other injury on the road, a pair of boots 
is always laid with them in the grave. The shoes 
thus buried — the custom prevails in Scotland to 
this day — are described as “ hellshoon ;” that is, 
shoes for passing through hell. 


A somewhat similar superstition prevails among | 
the Tsiganes of Hungary, and also among the | 


peasants of Tyrol, who moreover believe that 
the ghosts of persons who have been buried with- 
out “hellshoon,” and are therefore unable to get 
across the thorny tract of country which separates 
death from life eternal, assume the form of toads. 
Consequently toads are regarded with pity and 
sympathy by all good people in Southern Germany 
and along the banks of the Danube. ‘The poor 
creatures are supposed to be hopping about, astray 
and bewildered, striving to find their way to some 
particular shrine where their future penance will 
be remitted. At the famous church of St. Michael 
in Schwatz, on the evening before great festivals, 
but when no one is present, an immense toad 1s 
reported to come crawling before the altar, where 
it kneels, and weeping bitterly, prays that its period 
of penance may be brought to an end, and that 
the omission to put the “ hellshoon ” in the grave 
of the human form of its being long ago may be 
pardoned through the intercession of St. Michael. 
—WN. Y. Tribune. 


ENGLAND, Germany, and the United States are 
the only three countries which permit actions for 
breaches of promise of marriage on grounds of 
wounded feelings. Neither in Italy, Austria, Hol- 
land, nor France does a mutual promise involve 
obligation of marriage, and, except in cases where 
the promise has been followed by betrayal, a de- 
faulting lover is liable only in so far as his or her 
fault has caused actual pecuniary damage. In 
Germany an engagement invariably assumes an 
official form ; and should one of the parties thereto 
withdraw, the other may claim damages to the 
extent of a fifth of the dower agreed upon. Ger- 
man bridal dowers are proverbially small, and the 
fractional fifth awarded to the jilted sweetheart 
by way of solace for wounded feelings falls con- 
siderably short of the average damages which an 
American or English jury would award. 


GENERAL knowledge is unquestionably necessary 
for the lawyer. Ludicrous mistakes have frequently 
occurred through the deficiencies of some lawyers 
in this respect. We have heard of an anecdote 
of an eminent barrister examining a witness in a 
trial the subject of which was a ship. He asked, 
among other questions, where the ship was at a 
particular time. ‘ Oh,” replied the witness, “ the 
ship was then in quarantine.” ‘In Quarantine 
was she? And pray, sir, where is Quarantine ?” 

This reminds us of an instance given by Mr. 
Chitty of the value of general knowledge to a 
lawyer. “A certain eminent judge was so entirely 
ignorant of insurance causes, that after having been 
occupied for six hours in trying an action “on 
a policy of insurance upon goods (Russia duck) 
from Russia, he, in his address to the jury, com- 
plained that no evidence had been given to show 


| how Russia ducks (mistaking the cloth of that 


' name for the 4rd) could be damaged by sea 








| 


water and to what extent.’’ 


In Malta the English let the municipality ad- 
minister their own laws, and frequently that means 
that the affair is referred to the clergy. 

There is a fine church in process of building 
just without the wall of Valetta, but it progresses 
very slowly. It is all the work of a single man’s 
hands. He was a stonemason, and he assas- 
sinated a brother workman incold blood. The 
clergy condemned him to build this church alone 
and with his own money, or suffer the penalty of 
the criminal courts. One may see the murderer 
working out his expiation early and late. 


Two prominent Albany lawyers — one through 
whose veins trickles Southern blood, and the other 
whose ancestors date their residence in Albany 
back to its early days —drove together out into the 


| country Saturday to appear as opposing counsel in 


an action of a trivial nature. The Southron fin- 
ished, and the defence opened. The opposing 
lawyer said that the statements made by the 
plaintiff's lawyer were false, and intimated that 
the lawyer had made them knowing that they 
were not correct. He was proceeding nicely, 
when whang! a chair struck him on the side of 
the head. To tell the jury that his statements 
were lies was too much for the Southern man, and 
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he resented. Then the two lawyers clinched. 
The judge rapped for order, but chaos increased. 
The plaintiff and the defendant began pummelling 
each other ; and one of the jurors, in endeavoring 
to stop hostilities, received a black eye. When 
quiet was restored, the judge said that if the fighting 
was not stopped he would adjourn the case. The 
assaulted lawyer invited his opponent out into the 
road ; but the challenged party did not care for 
further personal encounter, and apologized for his 
action. The lawyers returned to the city in sep- 
arate conveyances.—Albany Fournal. 


A CASE which occurred a short time ago in 
England, at the Chester Assizes, shows the inex- 
pediency and injustice of detaining a jury for any 
excessive period in the hope of getting a verdict. 
A married woman named Cutler had been con- 
victed of perjury, the trial lasting fifteen hours, and 
the verdict being found shortly after midnight. 
The presiding judge, Mr. Justice Vaughan Wil- 
liams, sentenced the prisoner to five years’ penal 
servitude. The case excited much comment, and 
an effort was made to obtain the views of the jury, 
in order to press the Home Secretary for a re- 
duction of the punishment. One juryman writes : 
“T was one of the five to hold out against the 
verdict of guilty. You will naturally inquire why 
I gave way. One reason was that we had sat from 
9-30 A. M. until midnight, and it was of great im- 
portance that I should be at home the following 
morning. Had it not been for that, I would have 
sat for a week without giving way, because I con- 
sidered that there was a doubt in the case, and 
that the woman should have the benefit of it. I 
did not think the sentence would have been more 
than six months at the most.” Another juryman 
says: “I was very reluctant in convicting the 
prisoner, as there are very grave doubts in the 
case. For myself I was in favor of giving the 
prisoner the benefit of the doubt.” A third jury- 
man writes: “I think there has been a mis- 
carriage of justice. Although a verdict of guilty 
was returned,*many of us were very hard to con- 
vince, but, owing to the late hour, we felt that a 
verdict must be arrived at. As to the sentence, I 
should like it to be considerably reduced or entirely 
cancelled.” +A fourth juryman says that the ver- 
dict turned on certain plans of premises, and he 
was so dissatisfied with the sentence, that on the 











following day he went to inspect them, and he 
made up his mind at once that, had he seen the 
premises prior to the trial, he certainly would not 
have given a verdict of guilty. He adds explana- 
torily: ‘‘The jury were about equally divided, 
but none were strongly against the prisoner.” — 
Legal News. 





fiecent Deaths. 


Jupce James A. MILLIKEN, for many years a 
prominent member of the Washington County Bar, 
Maine, died July 8. He had held various town 
offices, had served a term in the Legislature, and 
was chairman of the commission created in 1869 
for the equalization of municipal war-debts. He 
was elected judge of probate of Washington 
County in 1872, and was three times re-elected. 
He served sixteen years, but resigned in 1888 on 
account of failing health. He was seventy-eight 
years old. 


Isaac HazLEHuRST, one of the oldest members 
of the Philadelphia Bar, died on July 7. Mr. 
Hazlehurst was born in Philadelphia Nov. 27, 
1808, and was one of eleven children of Samuel 
Hazlehurst. He graduated from Trinity College 
in the class of 1828, and then began the study of 
law with Joseph R. Ingersoll, and was admitted to 
the bar in Philadelphia April 22, 1831. 

Mr. Hazlehurst early in life took an active part 
in politics, and was the first City Solicitor under 
the act of consolidation, serving for two years. 
He was also, for several years, a member of the 
State Legislature, and was a Native American 
candidate for Governor, but failed of election. 
In 1841 Mr. Hazlehurst was elected a Vice Provost 
of the Law Academy of Philadelphia, serving con- 
tinuously in that position until 1855. He took an 
active interest in various public and charitable in- 
stitutions, and at the time of his death was the 
oldest member of the original Board of Trustees 
of the Pennsylvania Institution for the Deaf and 
Dumb. He was also a member of the Board of 
Counsel of the House of Refuge, one of the 
original Directors of the Pennsylvania Fire In- 
surance Company, and a member of the Board of 
the Franklin Fire Insurance Company. 
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James M. Love, of Keokuk, Iowa, one of the 
oldest United States District Judges, died at his 
*home on July 2. He was seventy-two years old. 
He was born in Fairfax County, Va., and was 
educated in the common schools and in a Vir- 
ginia academy. Removing to Ohio, he studied 
law with Judge Richard Stillwell at Zanesville, 
and was admitted to the bar. In 1846 he en- 
tered the army as Captain of Company B, Third 
Regiment of Ohio, Volunteers, for service in the 
Mexican war, and served until the close of the 
term of their enlistment, in 1847. He removed 
to Keokuk in 1850, and in 1852 was elected 
a State Senator. In 1885 he was appointed a 
United States District Judge for the District of 
Iowa. When the division was made in 1883, he 
was made Judge for the Southern District, which 
position he held until death. 


REVIEWS. 


Mr. Lewis H. CAMPBELL, of Washington, D. C., 
has written an exceedingly interesting history on 
“The Patent System of the United States.” Ina 
small pamphlet, of only fifty-five pages, the author 
gives the history of the United States patent 
system, so far as it relates to the granting of 
patents. Much new and valuable matter is con- 
tained therein, and no one who is interested in 
the subject of patents will fail to find much to 
interest and instruct. ‘The work should have a 
hearty reception from the legal profession. 


THE University Faculty of Political Science of 
Columbia College have commenced the publication 
of a series of SrupIEs Iv History, ECONOMICS, AND 
Pustic Law. We have received the first two 
numbers: No.1, “The Divorce Problem,” by 
Walter Francis Wilcox, Ph.D.; No. 2, “The 
History of Tariff Administration in the United 
States,” by John Dean Goss, Ph. D. Other valu- 
able papers will follow. Like the “Johns Hopkins 
University Studies,” this series will appeal to all 
intelligent readers throughout the country. 


THE July Cosmopo.itan is beautifully illustrated, 
and contains a varied and interesting table of con- 





tents. “Submarine Boats for Coast Defence,” by 
W. S. Hughes, will, perhaps, attract leading atten- 
tion. “Trout-Fishing in the Laurentides,’ by 
Kit Clarke, will interest every lover of fishing. 
Other articles which call for especial mention are 
“The Diamond Fields of South Africa,” by E. 
J. Lawler; “‘Two Modern Knights-Errant,” by 
James Grant Wilson; “Country Life in the 
Honduras,” by Gertrude De Aguirre ; “ Ostrich 
Farming in California,” by Emma G. Paul. There 
is the usual supply of fiction. 


Tue July Century, offers its readers an ex- 
ceedingly interesting table of contents, namely: 
“A Day at Laguerre’s” (illustrated ), by F. Hop- 
kinson Smith; “Provencal Bull-fights” ( illus- 
trated ), by Joseph Pennell ; “ Restraint,’”’ by Mar- 
garet Crosby ; “ Mr. Cutting, the Night Editor,” by 
Ervin Wardman; “ Italian Old Masters”’ ( illus- 
trated), by W. J. Stillman; “Chatterton in Hol- 
born,” by Ernest Rhys ; ‘General Miles’s Indian 
Campaigns’’ ( illustrated ), by Major G. W. Baird ; 
“July,” by Henry Tyrrell; “Greeley’s Estimate 
of Lincoln,” by Horace Greeley ; “ The Squirrel 
Inn,” III., by Frank R. Stockton ; “ Love Letters,” 
by C. P. Cranch ; “The Faith Doctor,” VI., by 
Edward Eggleston; “ Across the Plains in the 
Donner Party, 1846” (illustrated), by Virginia 
Reed Murphy; “Arrival of Overland Trains in 
California in ’49,” by A. C. Ferris ; “ At the Har- 
bor’s Mouth,” by Walter Learned ; “The Force 
of Example,'’ by Viola Roseboro’ ; “ For Helen,” 
by Grace H. Duffield; “A Lunar Landscape” 
(pictures from negatives taken at Lick Observa- 
tory ), by Edward S. Holden; “The Drummer” 
(pictures by Gilbert Gaul), by Henry Ames 
Blood; “Tao: the Way. An Artist’s Letters 
from Japan,” by John La Farge; “ Paris: the 
Typical Modern City,” by Albert Shaw. 


ScrIBNER’S MaGazineE for July (beginning the 
tenth volume ) has its leading article on a subject 
which attracts particular attention at this season, — 
‘Speed in Ocean Steamers.” The author, A. E. 
Seaton, is connected with a large ship-building 
firm in England. The illustrations show a num- 
ber of the fastest steamers afloat. This issue con- 
tains also two illustrated out-of-door articles, — one 
on “ Izard Hunting in the Spanish Pyrenees,” and 
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the other on fishing for the Black Sea-Bass on the 
Pacific Coast. The number is unusually rich in 
fiction, containing four complete short stories, — by 
George A. Hibbard, the late John Elliott Curran, 
Edith Wharton, and George L. Catlin, U. S. Con- 
sul at Zurich. There are three articles of political 
importance,— one on “Starting a Parliament 
in Japan,” by Prof. John H. Wigmore, of the 
University of Tokio; another giving a civil en- 
gineer’s glimpse of the revolutionary Republic of 
Hayti; and the third summarizing the romantic 
history of outlawry on the Mexican border. 


THE July Lipprncott’s MaGaZINE opens with a 
charming novel, by Mrs. Amelia E. Barr, entitled 
““A Rose of a Hundred Leaves.” Of the other 
contents the article which will excite most interest 
is entitled “ The Future of Cuba,” and is written 
by Frank A. Barr. “ Talleyrand and Posterity,” by 
C. R. Corson, and “Some Recent American 
Changes,” by James W. Gerard, are well worthy 
of perusal. The other contents call for no espe- 
cial mention. 

THE contents of HaRper’s MacazineE for July 
are varied and interesting. They include “ Peter 
Ibbetson,” Part ITI., by Geo. Du Maurier ; “ Chris- 
tianity and Socialism,” by Rev. J. M. Buckley ; 
*¢ An Imperative Duty,” a novel by William Dean 
Howells ; “Some American Riders,” third paper, 
by Col. Theodore A. Dodge; “ Briticisms and 
Americanisms,” by Brander Matthews ; “ The Re- 
public of Paraguay” (illustrated ), by Theodore 


Child ; “The Warwickshire Avon” ( illustrated ), | 


third paper, by A. T. Q. Couch; “ Oliver Wendell 
Holmes,” by George William Curtis ; “ London, — 
Saxon and Norman” (illustrated), by Walter 
Besant. ‘There are also several short stories. A 
striking portrait of Oliver Wendell Holmes forms 
the frontispiece. 


THE place of honor in the July ARENa is given 
to a sketch of Oliver Wendell Holmes, by George 
Stewart, LL.D. An admirable portrait accom- 
panies the article. The other contents of this 
number are “ Plutocracy and Snobbery in New 
York,” by Edgar Fawcett ; “Should the Govern- 
ment contro? the Railways,” by C. Wood Davis ; 
“The Unknown,” by Camille Flammarion ; “The 
Swiss and American Constitutions,” by W. D. 





McCrackan; “The Tyranny of all the Peo- 
ple,” by Rev. Francis Bellamy ; “ Revolutionary 
Measures and Neglected Crimes,” by Prof. Joseph 
R. Buchanan ; “ AZonian Punishment,” by Rev. 
W. E. Manley ; “ The Negro Question,” by Prof. 
W. S. Scarborough; “A Prairie Heroine,” by 
Hamlin Garland. 


THE ATLANtiCc MONTHLY for July presents its 
readers with the following attractive table of con- 
tents: “ The Lady of Fort St. John” ( Prelude, I.- 
IlI.), by Mary Hartwell Catherwood ; “ Under- 
ground Christian Rome,” by Rodolfo Lanciani ; 
“The Old Rome and the New,” by W. J. Stillman ; 
“ Plantation Life in Arkansas,” by Octave Thanet ; 
“The Male Ruby-Throat,” by Bradford Torrey ; 
** When with thy life thou didst encompass mine,” 
by Philip Bourke Marston; “The House of 
Martha”: ( XXXVII.-XL.), by Frank R. Stock- 
ton ; “The Story of a Long Inheritance,” by Wil- 
liam M. Davis; “English Railway Fiction,” by 
Agnes Repplier; “The Neutrality of Switzer- 
land,” by W. D. McCrackan; “College Examina- 
tions,” by Nathaniel Southgate Shaler ; “ Tintoret, 
the Shakespeare of Painters,” by William R. 
Thayer ; “The Finding of Miss Clementine,” by 
Elizabeth W. Bellamy. 


BOOK NOTICES. 


AMERICAN STATE REPORTS, containing the cases 
of general value and authority decided in the 
Courts of Last Resort of the several States. 
Selected, reported, and annotated by A. C. 
FREEMAN. Vol. XVIII. Bancroft-Whitney Com- 
pany, San Francisco, 1891. $4.00. 


This volume contains one hundred and twenty- 
five cases selected from fourteen volumes of the 
official State reports as follows: 89 Ala., 84 Cal., 
58 Conn., 123 Ind., 79 Iowa, 77 and 78 Mich., 42 
Minn., 100 Mo., 9 Mont., 26 Neb., 121 N. Y., 105 
N. C., and 76 Tex. 

It has, in addition thereto, the usual number of 
shorter notes, cross references, and current refer- 
ences. 

We have exhausted our vocubulary of praise in 
noticing previous volumes of this series. It is say- 
ing all that need be said to state that the present 
volume is in every way equal to its predecessors. 
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LAwyeErRS’ Reports ANNOTATED, Books IX. and 
X., containing all current cases of general value 
and importance decided in the United States, 
State, and Territorial Courts, with full annota- 
tion by Roperr Desty. Lawyers’ Co-opera- 
tive Publishing Company, Rochester, N. Y. 
$5.00 per volume. 


The publishers are keeping this series of reports 
up to the high standard of excellence which they 
promised. Under the able editorship of Mr. Desty, 
whose annotations merit the highest praise, and 
whose selection of cases is most judicious, the re- 
ports cannot fail to be of great value and assistance 
to the profession. The indexing is exceptionally 
thorough and complete, and is supplemented by a 
brief résumé under logical arrangement of subjects 
discussed and points decided in the cases reported. 


A MonocraPH OF THE Law oF Lost WILLs. 
By W. W. THornton. Callaghan & Company, 
Chicago, 1890. 


This interesting brochure has just come into our 
hands. It is a very thorough and useful examination 
of an important branch of the law of wills which is but 
barely touched upon in the standard treatises. The 
author has evidently examined, abstracted, arranged, 
and digested all the English and American cases 
there are upon the subject. The result of his work 
is so satisfactory that no lawyer who has a large 
practice in the administration of estates can safely 
dispense with this little volume. 

It is interesting to notice how many contributions 





to legal literature have been made by the law libra- 
rians of the present generation. Among those whose 
names occur to us at the present writing are Mr. 
Berryman, State Librarian of Wisconsin; Mr. Gould, 
assistant Librarian of the Social Law Library, 
Boston; and Mr. Thornton, the State Librarian of 
Indiana. A cultivated lawyer who accepts the posi- 
tion as librarian of a large State or Bar Library has 
exceptional facilities for the examination of authori- 
ties ; and the works of these three writers show what 
good use can be made of their opportunites. 


CONSTITUTIONAL LEGISLATION IN THE UNITED 
SraTES; its Origin, and Application to the 
Relative Powers of Congress and of State 
Legislatures. By JoHN Orpronaux, LL. D. 
T. & J. W. Johnson & Co., Philadelphia, 1891. 
Law Sheep. {$6.00 met. 


An admirable work, in which the author presents 
in a clear and interesting manner the entire system of 
Federal and State Legislation in the United States, 
as practised under a written constitution. Going 
back to the foundation of our political system, Mr. 
Ordronaux traces its development to its present state. 
The relations which Federal and State legislation 
bear to each other are fully considered, and an able 
exposition is given of those administrative powers 
which, in our dual form of representative govern- 
ment, are sovereign within their several spheres of 
action. The work cannot fail to interest all students 
of our history as a nation, and the legal profession 
will derive both profit and pleasure from its perusal. 
The book is a pattern worthy of imitation as regards 
its typographical work. 
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